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U.S. Customs Service 


General Notices 


PROPOSED COLLECTION; COMMENT REQUEST 
PRIOR DISCLOSURE REGULATIONS 
AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Prior Disclosure Regula- 
tions. This request for comment is being made pursuant to the 


Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-18; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
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In this document Customs is soliciting comments concerning the fol- 


lowing information collection 


Title: Prior Disclosure Regulations 

OMB Number: 1515-0212 

Form Number: N/A 

. ‘act: This collection of information is required to implement a 
provision of the Customs Modernization portion of the North American 
Free Trade Implementation Act (Mod Act) concerning prior disclosure 
by a person of a violation of law committed by that person involving the 
entry or introduction or attempted entry or introduction of merchan- 
dise into the United States by fraud, gross negligence or negligence, 
pursuant to 19 U.S.C. 1592(c)(4), as amended. 

Current Actions: There are no changes to the information collection 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 3,500 

nated Time Per Respondent: 60 minutes 

Estimated Total Annual Burden Hours: 3,500 
“stimated Annualized Cost to the Public: N/A 


Dated: June 2, 1999 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 


scister, June 8, 1999 (64 FR 30565)| 


PROPOSED COLLECTION; COMMENT REQUEST 
AUTOMOTIVE PRODUCTS TRADE ACT OF 1965 
AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Automotive Products 
Trade Act of 1965. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 


3505(c)(2)). 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 
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ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Automotive Products Trade Act of 1965 

OMB Number: 1515-0178 

Form Number: N/A 

Abstract: Under APTA, Canadian articles may enter the U.S. so long 
as they are intended for use as original motor vehicle equipment in the 
US. If diverted to other purposes, they are subject to duties. This infor- 
mation collection is issued to track these diverted articles and to collect 
the proper duties on them. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 10,920 

Estimated Time Per Respondent: 12 hours 

Estimated Total Annual Burden Hours: 23,587 

Estimated Total Annualized Cost on the Public: $290,850 


Dated: June 2, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 
[Published in the Federal Register, June 8, 1999 (64 FR 30565)| 
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PROPOSED COLLECTION; COMMENT REQUEST 


DOCUMENTS REQUIRED ABOARD PRIVATE AIRCRAFT 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Documents Required 
Aboard Private Aircraft. This request for comment is being made pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-18; 44 
U.S.C. 3505(c)(2)). . 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1390 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Documents Required Aboard Private Aircraft 

OMB Number: 1515-0175 

Form Number: N/A 

Abstract: The documents required by Customs regulations for pri- 
vate aircraft arriving from foreign countries pertain only to baggage de- 
clarations. Customs’ also requires that the pilots present documents 
required by FAA to be on the plane. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
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Type of Review: Extension (without change) 
Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 144,000 
Estimated Time Per Respondent: 1 minutes 
Estimated Total Annual Burden Hours: 2,490 
Estimated Total Annualized Cost on the Public: $38,240 
Dated: June 2, 1999. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 
[Published in the Federal Register, June 8, 1999 (64 FR 30566)] 


PROPOSED COLLECTION; COMMENT REQUEST 


FOREIGN TRADE ZONE ANNUAL RECONCILIATION CERTIFICATION AND 
RECORD KEEPING REQUIREMENT 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Foreign Trade Zone Annual 
Reconciliation Certification and Record Keeping Requirement. This 
request for comment is being made pursuant to the Paperwork Reduc- 
tion Act of 1995 (Public Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
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U.S.C. 3505(c)(2)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a: matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Foreign Trade Zone Annual Reconciliation Certification and 
Record Keeping Requirement 

OMB Number: 1515-0151 

Form Number: N/A 

Abstract: Each Foreign Trade Zone Operator will be responsible for 
maintaining its inventory control in compliance with statue and re- 
gulations. The operator will furnish Customs an annual certification of 
their compliance. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 
Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 260 
Estimated Time Per Respondent: 70 minutes 
Estimated Total Annual Burden Hours: 199 
Estimated Total Annualized Cost on the Public: $855 
Dated: June 2, 1999. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 
[Published in the Federal Register, June 8, 1999 (64 FR 30566) | 


PROPOSED COLLECTION; COMMENT REQUEST 


DISCLOSURE OF INFORMATION ON 
INWARD AND OUTWARD VESSEL MANIFEST 


AGENCY: U.S. Customs, Department of the Treasury. 
ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Disclosure of Information 
on Inward and Outward Vessel Manifest. This request for comment is 
being made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 





U.S. CUSTOMS SERVICE 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Printing and Records Services Group, Attn.: J. 
Edgar Nichols, 1300 Pennsylvania Avenue NW, Room 3.2C, Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Disclosure of Information on Inward and Outward Vessel Man- 
ifest 

OMB Number: 1515-0124 

Form Number: N/A 

Abstract: This information is used to grant a domestic importer’s, 
consingee’s, and exporter’s request for confidentially of its identy from 
public disclosure. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 578 

Estimated Time Per Respondent: 30 minutes 

Estimated Total Annual Burden Hours: 289 

Estimated Total Annualized Cost on the Public: $1,400 


Dated: June 2, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 


[Published in the Federal Register, June 8, 1999 (64 FR 30567)] 
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PROPOSED COLLECTION; COMMENT REQUEST 


ENTRY AND IMMEDIATE DELIVERY APPLICATION 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: The Department of the Treasury, as part of its continuing 
effort to reduce paperwork and respondent burden, Customs invites the 
general public and other Federal agencies to comment on an informa- 
tion collection requirement concerning the Entry and Immediate De- 
livery Application. This request for comment is being made pursuant to 
the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 U.S.C. 
3506(c)(2)(A)). 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 


Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3506(c)(2)(A)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Entry and Immediate Delivery Application 

OMB Number: 1515-0069 

Form Number: Customs Form 3461 and 3461 Alternate 

Abstract: Customs Form 3461 and 3461 Alternate are used by import- 
ers to provide Customs with the necessary information in order to ex- 
amine and release imported cargo. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 
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Affected Public: Business or other for-profit institutions 
Estimated Number of Respondents: 6,543,405 
Estimated Time Per Respondent: 30 minutes 
Estimated Total Annual Burden Hours: 838,158 
Estimated Annualized Cost to the Public: $11,440,860 
Dated: June 2, 1999. 
J. EDGAR NICHOLS, 
Team Leader, 
Information Services Branch. 


[Published in.the Federal Register, June 8, 1999 (64 FR 30567)] 


PROPOSED COLLECTION; COMMENT REQUEST 


CREW’S EFFECTS DECLARATION 


AGENCY: U.S. Customs, Department of the Treasury. 


ACTION: Notice and request for comments. 


SUMMARY: As part of its continuing effort to reduce paperwork and re- 
spondent burden, Customs invites the general public and other Federal 
agencies to comment on an information collection requirement con- 
cerning the Crew’s Effects Declaration. This request for comment is be- 
ing made pursuant to the Paperwork Reduction Act of 1995 (Public 
Law 104-13; 44 U.S.C. 3505(c)(2)). 


DATES: Written comments should be received on or before August 9, 
1999, to be assured of consideration. 


ADDRESS: Direct all written comments to U.S. Customs Service, Infor- 
mation Services Branch Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Requests for additional 
information or copies of the form(s) and instructions should be directed 
to U.S. Customs Service, Attn.: J. Edgar Nichols, 1300 Pennsylvania 
Avenue NW, Room 3.2C, Washington, D.C. 20229, Tel. (202) 927-1426. 


SUPPLEMENTARY INFORMATION: 

Customs invites the general public and other Federal agencies to 
comment on proposed and/or continuing information collections pur- 
suant to the Paperwork Reduction Act of 1995 (Public Law 104-13; 44 
U.S.C. 3505(c)(2)). The comments should address the accuracy of the 
burden estimates and ways to minimize the burden including the use of 
automated collection techniques or the use of other forms of informa- 
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tion technology, as well as other relevant aspects of the information 
collection. The comments that are submitted will be summarized and 
included in the Customs request for Office of Management and Budget 
(OMB) approval. All comments will become a matter of public record. 
In this document Customs is soliciting comments concerning the fol- 
lowing information collection: 

Title: Crew’s Effects Declaration 

OMB Number: 1515-0061 

Form Number: Customs Form 1304 

Abstract: Customs Form 1304 contains a list of Crew’s effects that are 
accompanying them on the trip, which are required to be manifested, 
and also the statement of the master of the vessel attesting to the truth- 
fulness of the merchandise being carried on board the vessel as Crew’s 
effects. 

Current Actions: There are no changes to the information collection. 
This submission is being submitted to extend the expiration date. 

Type of Review: Extension (without change) 

Affected Public: Business or other for-profit institutions 

Estimated Number of Respondents: 206,100 

Estimated Time Per Respondent: 5 minutes 

Estimated Total Annual Burden Hours: 17,326 

Estimated Total Annualized Cost on the Public: $188,150 


Dated: June 2, 1999. 


J. EDGAR NICHOLS, 
Team Leader, 


Information Services Branch. 


[Published in the Federal Register, June 8, 1999 (64 FR 30567)] 
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DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, June 9, 1999. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN 
STUART P. SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


PROPOSED MODIFICATION AND REVOCATION OF CUSTOMS 
RULINGS LETTERS AND PRIOR CUSTOMS TREATMENT 
PERTAINING TO THE ACCEPTABILITY OF CUSTOMS 
BROKERS USING THE SERVICES OF EMPLOYEE LEASING 
COMPANIES 


ACTION: Notice of proposed modification and revocation of ruling let- 
ters and prior Customs treatment. 


SUMMARY: Pursuant to section 625(c)(1) and (2), Tariff Act of 1930 
(19 U.S.C. 1625(c)(1)(2)), as amended by section 623 of Title VI (Cus- 
toms Modernization) of the North American Free Trade Implementa- 


tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs intends to modify or revoke ruling letters and 
prior Customs treatment pertaining to the use by customs brokers of 
the services of employee leasing companies. It is now Customs position 
that under certain circumstances the leasing of employees to brokers 
will not result in a violation of 19 U.S.C. §§1641(b)(1) or (b)(4). Com- 
ments are invited on the correctness of the proposed ruling. 

DATE: Comments must be received on or before July 23, 1999. 
ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Entry Procedures and Carriers Branch, 1300 Pennsylvania 
Avenue, N.W., Washington, D.C. 20229. Comments submitted may be 
inspected at the same address. 


FOR FURTHER INFORMATION CONTACT: Gina Grier, Entry Pro- 
cedures and Carriers Branch, Office of Regulations and Rulings, 
202-927-2397. 
SUPPLEMENTAL INFORMATION: 
BACKGROUND 
Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify or revoke ruling letters pertaining 
to the use by customs brokers of the services of employee leasing compa- 
nies. 

An “employee leasing company” is an entity which, pursuant to a 
written contract, assumes the responsibility for a client company’s 
workers. The employee leasing company then leases those workers 
back to the client company to do the client company’s work. Employers 
use employee leasing companies primarily to shift.the burden of admin- 
istrative functions onto another party and to take advantage of lower 
insurance and benefits rates realized by employee leasing companies. 

Customs has previously examined the use of employee leasing compa- 
nies by licensed customs brokers. In Headquarters ruling letter (HRL) 
113867, dated March 19, 1997, it was determined that such use would 
violate sections 641(b)(1) and (b)(4) of the Tariff Act of 1930, as 
amended (19 U.S.C. §§1641(b)(1) and (b)(4)). Section 641(b)(1) requires 
a person to havea broker’s license in order to transact customs business 
for others. The ruling reasoned that an employee leasing company’s 
status as a co-employer of persons who perform customs business for a 
broker would require the leasing company also to become licensed. The 
failure to obtain a license would be a violation of the statute. Section 
641(b)(4) imposes a duty on licensed brokers to exercise responsible su- 
pervision and control over their transaction of customs business. HRL 
113867 concluded that the existence of a co-employer relationship be- 
tween a broker and an employee leasing company would take away the 
degree of supervision and control required of a broker. This rejection of 
the use of employee leasing companies in the customs broker environ- 
ment was followed in HRL 114267, dated December 15, 1998. That rul- 
ing cited HRL 113867 as authority in reaffirming an earlier rejection of 
an employee leasing arrangement in HRL 226101, dated December 4, 
1996. 

Since the issuance of those rulings, Customs has received additional 
ruling requests asking for a reevaluation of our position on brokers and 
employee leasing companies. Mindful of the need for government to ac- 
commodate changing business practices, we now propose that such ar- 
rangements would not compromise the provisions of 19 U.S.C. §1641, 
provided certain safeguards are in place. Specifically, the contractual 
agreements between the employee leasing companies and their client 
brokers must assign exclusive oversight over the customs business op- 
erations to the brokers. Furthermore, provisions must be in place to 
safeguard confidential client information and to ensure that the unli- 
censed leasing companies do not share the fees the brokers charge their 
importer clients. 

Customs proposes to revoke HRL 113867 (Attachment A), and to 
modify HRL’s 226101 (Attachment B) and 114267 (Attachment C). 
Proposed ruling HRL 114411 is set forth as Attachment D to this docu- 
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ment. Additionally, pursuant to 19 U.S.C. §1625(c)(2), Customs intends 
to revoke any treatment previously accorded by Customs to substan- 
tially identical transactions. Before taking this action, consideration 
will be given to any written comments timely received. 


Dated: June 3, 1999. 


SANDRA BELL, 
Director, 
International Trade Compliance Division. 


[Attachments] 


[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, March 19, 1999. 
BRO-1-RR:IT:EC 113867 GOB 
Category: Broker 

SIMON A. MANDELL 
NATIONAL STAFF SPECIALISTS 
3039 Kilgore Road 
Suite 150 
Rancho Cordova, CA 95670 


Re: 19 U.S.C. §1641(a) and (b); Customs business; Human resource management; Re- 
sponsible supervision and control over customs business. 


DEAR Mr. MANDELL: 
This is in response to your letter of February 17, 1997, in which you state as follows: 


National Staff Specialists is an Employee Leasing company that would like to provide 
it’s Human Resource Management services to a Customs Broker/Freight Forwarder. 
When entering into a contract with National Staff Specialists the client and NSS be- 
come Co-Employers. National Staff handles all related Human Resource responsibili- 
ties and the client handles everything else. 


Some of the responsibilities NSS would handle is as follows: Payroll and all the report- 
ing that goes with doing payroll, SB198 Compliance’s, Safety and Risk Management, 
Policy and Procedure Manuals, etc. 

I would appreciate a ruling from your office at your earliest convenience as to whether 


there are any additional requirements that NSS needs to meet to complete our con- 
tract with this potential client. 


Subsequent to your letter of February 17, 1997, you provided additional information, in- 
cluding the proposed contract between National Staff Specialists (“NSS” or “National”) 
and its proposed broker client. 

The proposed agreement between NSS and its broker client provides, in pertinent part: 


1. Asrequired by COMPANY [the broker client], NATIONAL will provide COMPANY 
the employee services enumerated in the attached Schedule “A”. The employee ser- 

vices provided by NATIONAL will not include, in any respect, any services with re- 
spect to the laws and regulations administered by the U.S. Customs Service. Further, 
NATIONAL will not engage in “customs business” as that term is defined in 19 U.S.C. 
§1641(a)(2). Thus, the services provided by NATIONAL will not affect the COMPA- 
NY’S supervision and control over the COMPANY’S customs business. The individu- 
als who conduct the COMPANY ’S customs business will be supervised and controlled 
by the COMPANY. Only the COMPANY has the authority to hire, terminate, and dis- 
cipline its employees whe are engaged in customs business. Said individuals will be co- 
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employees of the COMPANY and NATIONAL, subject to the fact that NATIONAL’S 
responsibilities with respect to those employees will be limited to human resource 
management, i.e., functions such as payroll, workmen’s compensation, health insur 


ance, etc. and will not include any customs business. 


2. NATIONAL will, upon re quest by the COMPANY, remove from office to the COM 
PANY any employees supplied by NATIONAL, as agent for the COMPANY, to the 
COMPAN 


). Notwithstanding the fact that equipment is COMPANY’s, the personnel provided 

e and will continue to be NATIONAL’s employee’s. NATIONAL will maintain ade 

te payroll records and reports and provide Worker’s Compensation insurance re 

yn all of NATIONAL’s employees and advise COMPANY so that it will comply 

vith all applicable laws and regulations of all governmental agencies with respect to 
such employment. NATIONAL will be compensated as described in “Schedule A” 


10. The control of COMPANY’s operation is entirely with the COMPANY and it’s cli 
ent’s 

Should COMPANY place any employee supplied by [or] through NATIONAL onto 
their own direct payroll or utilize the services of such employee by contracting fo 
their services with another Leasing or Temporary Service company, without the ex 
press advance, written ee of NATIONAL, they shall pay to NATIONAL an 
amount equal to three (3) weeks of said employees wages 


Schedu leAofthe sidiiiilleabiaie states services such as payroll procedures (i.e., the 
delivery of payroll checks, payroll periods, etc.) and standard benefit information (i.e., ‘holi 
days, vacation time, and dates of medical coverage, etc.). 

NSS’s brochure states in pertinent part as follows: 


If you have a new business in California (ope ninga branch or starting from “scratch” 
we can staff your operation with leased employees from the Chief Oper: ating Officer 
through all levels, including the janitor and watchmen. The personnel areas you would 
like us to be responsible for are up to you. We can help you with the complexities of 
registering with all of the regulatory agencies and obtaining proper insurance cover 


ages 


What is Full Service Labor Leasing? 


Imagine ising free of the frustrations associated with employee paperwork. Imagine 
how much more productive your company would be by devoting more time to business, 
instead of business administration. 


National Staff Specialists makes this possible by taking over the details of employee 
administ ration. It works very simply: you “release” you remploye es; we hire them and 

hen lease them back to your company. They continue working under your supervi- 
sion, and you still make all operating decisions. However, you are no longer burdened 
with administrative tasks. We handle all payroll, take care of all government paper- 
work, maintain all records and provide exceptional employee benefits. You simply 
write one check to National Staff Specialists and leave the details to us. 


Sue: 
Whether the proposed relationship between NSS and its broker client is permissible un- 
der the customs laws. 
Law and Analysis: 
19 U.S.C. §1641(a) and (b) provide in pertinent part as follows: 
§ 1641. Customhouse Brokers 
(a) Definitions 
As used in this section: 
(1) The term “customs broker” means any person granted a customs broker’s li- 
cense by the Secretary under subsection (b) of this section. 
(2) The term “customs business” means those activities involving transactions 
with the Customs Service concerning the entry and admissibility of merchandise, 
its classification and valuation, the payment of duties, taxes, or other charges as- 
sessed or collected by the Customs Service upon merchandise by reason of its im- 
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portation, or the refund, rebate, or drawback thereof. It also includes the 
preparation of documents or forms in any format and the electronic transmission 
of documents, invoices, bills, or parts thereof, intended to be filed with the Cus- 
toms else in _ oe ice of such activities, whether or not signed or filed by 
the preparer, or activities relating to such preparation, but does not include the 
mere ele avenie transmission of data received for transmission by Customs 
(3) The term “Secretary” means the Secretary of the Treasury 
(b) Customs broker’s licenses 

(1) In general 

No person may conduct customs business (other than solely on behalf of tl 

son) unless that person holdsa validc usteons brokes’ s license issued by the Secre- 

tary under paragraph (2 


(4) Duties 
\ customs broker shall exercise responsible supervision and control over the cus 
toms business that it conducts 

19 C.ER. §111.28(a) provides 

§ 111.28 Responsible supervision. 

(a) General rule. Every licensed broker operating as a sole proprietor and every 
licensed member of a partnership and every licensed officer of an association or 
corporation which is licensed as a broker shall exercise responsible supervision 
and control over the transaction of the Customs business of such sole proprietor- 
ship, partnership, association, or corporation 

19 C.ER. §111.11(d) provides in pertinent part: 


(d) Responsible supervision and control. The term “responsible supervision and 
control” means that degree of supervision and control necessary to ensure that 
the employee provides substantially the same quality of service in handling cus- 
toms transactions that the licensed broker is required to provide. 
Our analysis of the facts yields the following. 
NSS proposes to provide human resource management services to its broker client. 
These services would include payroll services, benefits management, workplace safety is- 


sues and the like. 

The proposed agreement between NSS and its broker client provides in section 5, ex- 
cerpted above, that “* * * the personnel provided are and will continue to be NATIONAL’s 
[NSS’s] seapey ers. : 

Section 2 of the proposed agreement provides: “NATIONAL will, upon request by the 
Company, remove from office tothe C OMPANY any employees supplied by NATIONAL, as 
agent for the COMPANY, to the COMPANY.” 

NSS’s brochure states: “* you ‘release’ your employees; we hire them and then lease 
them back to your company.” 

The above provisions and statement reflect that NSS will be the employer, or co-employ- 
er, of the employees whoare performing the customs duties. Prior to execution of the agree- 
ment, these employees are employees of the broker client 

Inasmuch as NSS is not a licensed customs broker, pursuant to 19 U.S.C. §1641(b)(1) it 
may not engage in “customs business,” as that term is defined in 19 U.S.C. §1641(a)i2). 

We determine that, under the facts presented and pursuant to the applicable Customs 
laws and regulations, NSS cannot be the employer, or the co-employer, of individuals who 
are engaged in customs business. By virtue of its proposed status as an employer of individ- 
uals who perform eahonee work, NSS would be engaged in customs business, as that term 
is defined in 19 U.S.C. §1641(a)(2). This it may not do. See 19 U.S.C. §1641(b)(1). 

Additionally, if NSS is athe employer or co-employer of individuals who perform customs 
duties, its broker client would not able to exercise responsible supervision and control over 
the pertinent customs business as required by 19 U.S.C. §1641(b)(4). For the broker client 
to permit NSS to be the employer of the employees who perform customs work would be for 
the broker client to relinquish the control needed for it to perform its responsibilities under 
19 U.S.C. §1641(b)(4). 


Holdings: 


Pursuant to the proposed relationship between NSS and its broker client, as described in 
their proposed agreement, NSS would be engaging in customs business within the mean- 
ing of 19 U.S.C. §1641(a)(2). Pursuant to 19 U.S.C. §1641(b)(1), it may not do this. 
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Further, pursuant to the proposed relationship between NSS and its broker client, its 
broker client would not be able to exercise responsible supervision and control over the per 
tinent customs business as required by 19 U.S.C. §1641(b)(4) 

JERRY LADERBERG 
Acting Chief, 
Entry and Carrier Rulings Branch 


{ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE 
Washington, DC, December 4, 1996 
BRO-3-02-RR:IT:EC 226101 AJS 


Category: Brokers 
Ms. Mary RASMUSSEN 


ASSISTANT PORT DIRECTOR 
U.S. CUSTOMS SERVICE 


Internal Advice; separate corporation using another corporation’s Customs broker’s 
license; 19 U.S.C. 1641; responsible supervision and control; separate legal entities; 
HQ 224287; Customs business; HQ 223453; 19 CFR 111.37 


DEAR Ms. RASMUSSEN 


This is in reply to your ruling request of March 30, 1995, concerning KAT Import Bro- 


1 


kers (file BRO-1—LA:E:BC ED). Inasmuch as this is a request for advice from a field office, 
we are treating your request as such a request under 19 CFR 177.11 rather than as aruling 


request under 19 CFR 177.2 
Facts 


Your request contains documents submitted by KAT as part of its application to secure a 
permit to conduct Customs business in the Los Angeles district. KAT was issued a permit 
in the name of” KAT Import Broken Inc. dba Kamino International Transport”. Subse- 
quent to the issuance of the permit, further review raised questions regarding the relation- 
ship of KAT and Kamino Internationai Transport Inc. (Kamino), a freight forwarder and 
not a licensed customs broker. Both KAT and Kamino are listed together on company let- 
terhead and have the same Valley Stream, New York address. In addition, both Kamino In- 
ternational Transport and Kamino have the same address and employer identification 
number 

Your request states that KAT explained that a lease agreement submitted as evidence ofa 
place of business within the district is in Kamino’s name because, although the two corpo- 
rations are separate legal entities, they share the same ownership. KAT submitted income 
tax documentation to support this statement. Your office requested payroll information in 
order to determine whether KAT is, in fact, aseparate legal entity which meets the relevant 
permit requirements. The submitted payroll documents contradict earlier submissions 
which stated that certain employees are employed by KAT and supports the likelihood that 
Kamino is the corporation conducting Customs business. Specifically, this payroll docu- 
mentation indicates that Kamino is the employer for the employees of KAT. 

Your concern is that KAT is allowing Kamino to use its Customs broker’s license in viola- 
tion of the Customs Regulations. You request our opinion on this issue, whether the docu- 
mentation provided is sufficient to establish identical ownership, and whether KAT’s 
statement concerning ownership has any significance. 


Issue: 


Whether KAT is allowing Kamino to use its Customs broker’s license in violation of the 
Customs Regulations. 
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Law and Analysis: 


The statutory provision governing Customs brokers is found in section 64 I, Tariff Act of 
1930, as mended (19 U.S.C. 1641), while the regulations pertaining to Customs brokers are 
found in Part 111 of the Customs Regulations (19 CFR Part 111). Licenses for Customs 
brokers are provided for in paragraph (b) of this provision (19 U.S.C. 1641(b)). 19 U.S.C 
1641(b)(1) provides that “[n]o person may conduct customs business (other than solely on 
behalf of that person) unless that person holds a valid customs broker’s license * * *” 
Therefore, Kamino may not conduct Customs business inasmuch as it does not hold a bro- 
ker’s license. 

Licenses for corporations are granted under 19 U.S.C. 1641(b)(3). Pursuant to this provi- 
sion, at least one officer of the corporation must hold a valid individual Customs broker 
license. Under section 1641(b)(4), a Customs broker, defined in section 1641(a)(1) as “any 
person granted a customs broker’s license”, “shall exercise responsible supervision and 
control over the Customs business that it conducts.” The term “responsible supervision 
and control” means that degree of supervision and control necessary to ensure that the em- 
ployee provides substantially the same quality of service in handling customs transactions 
that the licensed broker is required to provide. 19 CFR 111.11(d). Therefore, as a licensed 
broker KAT must exercise responsible supervision and control over its Customs business. 

Separate corporations are separate legal entities. See HQ 224287 (April 16, 1993), HQ 
223804 (June 29, 1992) (wherein Customs stated, “it is a basic principle of corporate law 
that a corporation is a separate and distinct legal being (a proposition which has been 
adopted for Customs purposes, Moberly v. United States, 4 Cust. Ct. 91, 94-95, C.D. 294 
(1940)).” In this case, both KAT (dba as Kamino International Transport) and Kamino are 
claimed to be separate corporations. The claim that both KAT and Kamino have the same 
ownership would not normally affect their status as separate legal entities and is not in 
itself significant in this instance. Consequently, it is not necessary to determine whether 
the submitted documentation establishes identical ownership. 

Your request also indicates that claimed employees of KAT are in fact employees of Kami- 
no. This office agrees with your assessment that such information indicates that Kaminois 
conducting Customs business with KAT’s broker license rather than with a license of its 
own. As stated previously, no person may conduct customs business unless that person 
holds a valid customs broker’s license. 19 U.S.C. 1641(a)(2) defines “Customs business” as: 


“those activities involving transactions with the Customs Service concerning the 
entry and admissibility of merchandise, its classification and valuation, the payment 
of duties, taxes, or other charges assessed or collected by the Customs Service upon 
merchandise by reason of its importation, or the refund, rebate, or drawback thereof It 
also includes the preparation of documents or forms in any format and the electronic 
transmission of documents, invoices, bills, or parts thereof; intended to be filed with 
the Customs Service in furtherance of such activities, whether or not signed or filed by 
the preparer, or activities relating to such preparation, but does not include the mere 


electronic transmission of data received for transmission to Customs.” See also 19 
CFR 111.1(c). 


Conducting Customs business without a license would subject Kamino to a monetary pen- 
alty not to exceed $10,000 for each transaction as well as for each violation of any other 
provision of section 1641. 19 U.S.C. 1641(b)(6). 

KAT’s use of employees from Kamino to conduct Customs business also raises other is- 
sues. Customs has held that an employer-employee relationship is required to demonstrate 
the requisite management, supervision, and control by the licensed broker over others who 
perform customs business for clients. HQ 223453 (January 21, 1992). Where a licensed 
broker is unable to effect the necessary management, supervision, and control over those 
who actually perform the customs business for clients, violations of section 111.28 (i.e., the 
requirement of responsible supervision over the performance of Customs business) have 
been found. Jd. In this case, the evidence provided indicates that KAT does not have an em- 
ployer-employee relationship with the employees of Kamino. Thus, KAT’s use of such em- 
ployees to conduct Customs business is also a failure of KAT to exercise responsible 
supervision and control over its Customs business. 

19 CFR 111.37 provides that a broker shall not permit his license, permit or his name to 
be used by or for any unlicensed person, other than his own employees authorized to act for 
him. As stated in the above paragraph, Kamino is conducting Customs business with 
KAT’s license. Therefore, KAT is permitting, its license and permit to be used by an unli- 
censed person and as such is violating section 111.37. 
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Holding: 


KAT is allowing Kamino to use its Customs broker’s license in violation of the Customs 
Regulations. Specifically, Kamino may not conduct Customs business with KAT’s broker’s 
license pursuant to 19 U.S.C. 1641(b)(1). As a separate corporation, Kamino must possess 
its own broker’s license in order to conduct Customs business pursuant to 19 U.S.C. 
1641(b)(3). In addition, KAT’s use of employees from Kamino to conduct Customs business 
is a failure of KAT to exercise responsible supervision and control under 19 U.S.C. 
1641(b)(4). The conducting of Customs business by Kamino with KAT’s broker’s license 
would also be a violation of 19 CFR 111.37. 

The Office of Regulations and Rulings will take steps to make this decision available to 
Customs personnel via the Customs Rulings Module in ACS and the public via the Diskette 
Subscription Service, Freedom of Information Act and other public access channels 60 days 
from the date of this decision 

JERRY LADERBERG 
Chief, 


Entry Procedures and Carrier Rulings Branch 


[ATTACHMENT C]} 


DEPARTMENT OF THE TREASURY. 
U.S. CusToMs SERVICE, 
Washington, DC, December 15, 1998. 
BRO-3-02/BRO-3-03-RR:IT:EC 114267 GG 
Category: Brokers 

HARVEY ISAACS, ESQ 
SIEGEL, MANDELL & DavIDSON, PC 
ONE ASTOR PLAZA 
1515 Broadway 
43rd Floor 
New York, NY 10036-7900 


Re: Customs Brokers; Leasing Employee to Broker; Adequate Supervision and Control. 


DEAR Mr. Isaacs 

Thisis in response to your request for aruling, dated September 25, 1997, made on behalf 
of your client, KAT Import Brokers, Inc. Our response will also address a follow-up letter 
made by you on June 4, 1998 
Facts: 

KAT Import Brokers, Inc. (“KAT”) is related to Kamino International, Inc. (“Kamino”), 
a freight forwarder. Prior to 1991, Kamino was known as Kamino Air Transport, Inc. It 
filed an application for a broker’s license under that name in 1984. Customs declined to 
issue a license because a license had already been issued to an unrelated company with a 
similar name, Kamino Air Import Corp. Kamino formed KAT as a result of this denial and 
had KAT obtain a broker’s license. KAT presently maintains nine permitted offices, all of 
which share common offices with Kamino. 

KAT’s employees are reflected on Kamino’s records as employees of Kamino, and are 
paid by Kamino. Thisis done to afford KAT employees the same benefits enjoyed by regular 
Kamino employees. In turn, KAT pays a fee to Kamino to cover the payroll, fringe and ad- 
ministrative costs involved. That is Kamino’s sole function. 

All customs business is conducted in KAT’s name and the individuals working for KAT 
are reported to Customs as employees of that company. KAT holds the required powers of 
attorney from its clients and all invoices for services rendered are issued in KAT’s name. 
All decisions relating to the hiring and firing of personnel, including the placing of adver- 
tisements in the employment classified sections of newspapers, are made by KAT. The indi- 
vidual license holders at each permitted location are responsible for the supervision and 
control over the customs business activities of the leased employees. 
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Customs previously reviewed this arrangement in internal advice issued to Customs in 
Los Angeles in 1996. (Headquarters Ruling Letter 226101). We advised that “KAT’s use of 
employees from Kamino to conduct customs business is a failure of KAT to exercise respon- 
sible supervision and control under 19 U.S.C. §1641(b)(4).” Although you do not specifical- 
ly state in your ruling request that you are seeking a reconsideration of that issuance, we 
infer that this is your intent. You point to another internal Customs memorandum, HQ 
223585, dated March 31, 1992, to support your position that the arrangement between Ka- 
mino and KAT does not violate Section 641. 

In your follow-up letter of June 4, 1998, you suggest that the name change of 1991, which 
transformed Kamino Air Transport, Inc., into the present Kamino International Inc., re- 
moved the impediment to Kamino being able to obtain a broker’s license in its own name. 
The argument is that the name “Kamino International Inc.” is sufficiently dissimilar to 
“Kamino Air Import Corp.” toremove any confusion between the two. You indicate that the 
best solution would be for Kaminoto apply for a license under its new name, obtain permits 
and powers of attorney from KAT clients, and then assume the operations currently under- 
taken by KAT. KAT would cease doing business once Kamino was fully established. 

On December 15, 1998, ina telephone conversation, you proposed another alternative in 
the event of either a prohibition on the employee leasing arrangement or a denial of a li- 
cense to Kamino under its new name. To wit, KAT would cease doing business and volun- 
tarily give up its corporate broker’s license. Kamino International Inc. would obtain a 
corporate broker’s license under the condition that it first obtain approval to d/b/a KAT 
Import Brokers. 


Issue: 


1) Whether the arrangement whereby a freight forwarder leases its employees to a bro- 
ker for the purpose of conducting customs business violates the provisions of 19 U.S.C. 
§1641. 

2) Whether Kamino may obtain a corporate broker’s license under its current name, or, 
alternatively, under the name of “Kamino International Inc. d/b/a KAT Import Brokers.” 


Law and Analysis: 


We will first address the matter of issuing a license to Kamino under its new name. It is 
the determination of this agency that the name change from Kamino Air Transport, Inc., to 
Kamino International Inc., was not sufficiently radical to dispel the original objection to 
issuing a license. The name “Kamino International Inc.” is still strikingly similar to that of 
the other broker, Kamino Air Import Corp. The common thread obviously is the use by both 
companies of the distinctive and unusual name, “Kamino”. It is reasonable to assume that 
importers and Customs could easily confuse the two. Therefore, a new license cannot be 
granted to Kamino under its current name. 

The proposal to close down KAT Import Brokers, Inc., and to issue a license to Kamino 
International Inc. d/b/a KAT Import Brokers, is acceptable to Customs provided the neces- 
sary state approval is first obtained in accordance with 19 C.FR. $111.12. 

Customs position is clear on the propriety of a broker leasing employees from an unli- 
censed company, who will then be used in the customs business work of the broker. In Head- 
quarters Ruling Letter (HRL) 113867, dated March 19, 1997, we held that an employee 
leasing arrangement of a type similar to that of your client would violate Section 641 of the 
Tariff Act of 1930, as amended, (19 U.S.C.$1641). The unlicensed lessor in that case served 
as a “co-employer” with the broker of the leased employees. The lessor managed the pay- 
roll, workman’s compensation, and health benefits; the broker took responsibility for all 
hiring and firing decisions and supervised the customs business activities of the leased em- 
ployees. Notwithstanding the claimed separation of functions, Customs determined that 
the arrangement violated 19 U.S.C. §1641 because the lessor’s status as an employer of per- 
sons engaged in customs business placed the lessor in the position of conducting customs 
business without a license. Section 641(b)(1) specifically precludes unlicensed persons 
from transacting customs business for others. The broker in HRL 113867 was also found to 
be in violation of Section 641 because, by leasing rather than employing its workers, the 
broker had relinquished the control necessary for it to fulfill its duties imposed by 19 U.S.C. 
§1641(b)(4). Section 641(b)(4) requires a broker to exercise responsible supervision and 
control over the customs business that it conducts. We find the situation of KAT and Kami- 
no to be analogous to that described in HRL 113867. For the reasons expressed above, Ka- 
mino’s leasing of employees to KAT is a violation of 19 U.S.C. §1641. 
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This decision is not intended to limit the right of a licensed broker to retain outside enti- 
ties to perform functions that are unrelated to the customs business of the broker. For ex- 
ample, it would be proper for a broker to engage a janitorial service to clean its offices, or to 
hire an independent bookkeeper or accountant to go over its books. A distinction can be 
drawn, however, between these types of services and those provided by the leased Kamino 
employees. The Kamino employees perform tasks for KAT which qualify as customs busi- 
ness. Therefore, the rules governing brokers apply 

lhe authority you cite to support your client’s leasing arrangement, HQ 223585, is not 

trolling because it is merely an internal agency memorandum venturing an informal 
opinion. HRL 113867, supra, takes precedence because it is a formal written ruling 


ng of Kamino employees to KAT for the purpose of performing customs busi- 

ss functions violates 19 U.S.C. §1641. The holding of HRL 226101 is upheld. Further, 
juest that a new license be issued to Kamine upon application is denied, because 
ino’snew nameisstill too similar to that of another licensed broker. However, alicense 

y be issued to “Kamino International Inc. d/b/a KAT Import Brokers”, provided the cur- 
tly licensed KAT is dissolved and its license canceled, and the necessary state approval 
e of the trade name is obtained and submitted to Customs with the license applica- 


JERRY LADERBERG 
Chief, 


Entry Procedures and Carriers Branch. 


| ATTACHMENT D] 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Washington, DC. 
BRO-1-RR:IT:EC 114411 GG 


Category: Brokers 
RONALD W. GERDES, Esq 


LARRY ORDET, Esq 

SANDLER, TRAVIS & ROSENBERG, PA 
THE WATERFORD 

5200 Blue Lagoon Drive 

Miami, FL 33126-2022 


Re: Employee Leasing Company; Customs Brokers; Customs Business; Leasing Em- 
ployees to Brokers; 19 U.S.C. §1641; HRL 113867 Revoked; HRL’s 226101 and 114267 
Modified 


DEAR MEssrRS. GERDES AND ORDET 
his isin response to your letter, dated July 7, 1998, requesting a ruling on behalf of your 
client, Vincam Human Resources, Inc. (“Vincam”). Our decision follows. 


Vincam is a Professional Employer Organization (“PEO”), or “employee leasing compa- 
ny”. Employee leasing companies allow client companies to out source the management of 
their human resources by creating a co-employment relationship with the client compan- 
ies. In this particular arrangement, the client companies allocate certain employer func- 
tions to Vincam. Pursuant to its “Client Services & Co-Employment Agreement” (“the 
Agreement”), Vincam is responsible for: 1) the payment of wages; 2) collection and pay- 
ment of employment-related taxes; 3) providing mandatory employee benefits, including 
worker’s compensation; 4) providing voluntary employee benefits, such as health insur- 
ance; and 5) providing guidance on good management techniques and on compliance with 
various employment laws (e.g., immigration, ERISA, Family and Medical Leave Act, etc.). 
You refer to these responsibilities as “non-operational” concerns. 
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The client company, or worksite employer, supervises and directs the day-to-day opera- 
tions of the business and business management issues, controls working conditicns at the 
worksite, determines the place and length of the assignment of each e smployee, etc. The 
worksite employer is solely responsible for its business. You refer to these responsibilities 
as “operational” concerns 

The conversion process by which the client company’s workforce transfers to Vincam is 
described in the Agreement as follows: 

Upon execution of the Agreement, Vincam undertakes the conversion process during 
which the parties mutually reach an agreement as to which of the Client Company’s 
employees will be Worksite Employees. The parties agree that Vincam will not employ 
any Client Company employee who is not authorized to work by law. The Client Com- 
pany agrees to transfer to Vincam’s payroll all employees identified to become Work- 
site E mploye es provided each such employee accepts employment offered by Vincam 
The Client Company retains the sole responsibility for any employee not chosen as a 
Worksite Employee if the person provides services to the Client C ompany at that 
worksite. T . addition of Vincam as a co-e 2»mployer is communicated in writing to the 
employees so that everyone has a clear under standing of the co-employment ar range- 
ment * * 


Vincam has leased employees to clients in a variety of professional practice contexts, in- 
cluding law firms, financial institutions, dental offices, etc. You indicate that in those situa 
tions Vincam does not assume responsibility for the client’s business and does not direct or 
supervise its daily operations. You also state that in many states, Vincam cannot, by stat- 
ute, assume such responsibility, or direct or supervise any work at the worksite. That is 
done exclusively by the worksite employer. In essence, Vincam is the human resources de- 
partment of its client. 

You seek our opinion as to whether the co-employment relationship practiced by Vincam 
with customs brokers complies with the laws and regulations governing customs brokers. 
Specifically, you ask us to re-examine our previous determination, set forth in Headquar- 
ters Ruling Letter (HRL) 113867, dated March 19, 1997, that such arrangements violate 
the applicable broker laws 


Issue: 


Whether a customs broker may enter into a co-employment relationship with an em- 
ployee leasing company. 


Law and Analysis: 


Section 641(b)(1) of the Tariff Act of 1930, as amended (19 U.S.C. $1641), provides that 
“[nlo person may conduct customs business (other than solely on behalf of that person) 
unless that person holds a valid customs broker’s license issued by the Secretary [of the 
Treasury] * * *” The term “customs business” is defined in Section 641(a)(2) as: 

[T]hose activities involving transactions with the Customs Service concerning the 
entry and admissibility of merchandise, its classification and valuation, the payment 
of duties, taxes, or other charges assessed or collected by he Customs Service upon 
merchandise by reason of its importation, or the refund, rebate, or drawback thereof. 
It also includes the preparation of doc uments or forms in any format and the electronic 
transmission of documents, invoices, bills, or parts the reof, intended to be filed with 
the Customs Service in furtherance of such activities, whether or not signed or filed by 
the preparer, or activities relating to such preparation, but does not include the mere 
electronic transmission of data received for transmission to Customs. 


Receipt ofa broker’s license confers on the broker the obligation to “exercise responsible 
supervision and control over the customs business that it conducts.” (19 U.S.C. 
§1641(b)(5).) 

As noted earlier, Customs has already examined the issue of brokers and their leasing of 
employees from employee leasing companies. In HRL 113867, Customs prohibited the 
practice on the grounds that: 1) the employee leasing company, because of its co-employer 
status, would be conducting customs business without a license; and 2) the broker client 
would lack the necessary supervision and control over the shared employees. HRL 113867 
was also recently cited and followed in HRL 114267, dated December 15, 1998. This ruling 
will reevaluate the conclusions reached in those two rulings. 

The employees leased by Vincam to its broker clients will be engaged in customs business 
activities. The first question to be answered is whether Vincam’s status as co-employer of 
those employees renders it, too, engaged in the transaction of customs business. An affir- 





imposition ofam ary penalty for conduct 
S.C. §1641(b)(6 aad 9 CFR §111.4) 


ulrly new. As such, very little case law as 


\ppeals recently examined the issue of 


f leasing employees to a licensed entity 
] t . ay } 
license. In City of COLUMODUS I 


1.E.2d 309 (Ohio App. 1997 
ycompany which le ased ski lled work 


nat the ieasing company was per forming 


‘tor s license or a constructio! n pe ermit In viola 


easoning on the tort priz ‘iple known as the “loaned 
n 


>chent company, nt the emp loyee leasi 1g company 


license and permit were required. The court noted 


ne person lends his emp loyee to another for 

oyee, for anything done in that employment must 

1e one to whom he has been lent, although he remains 

I deine him. Halkias v. Wilkoff Co. (1943), 141 Ohio 
fth abus; Baird v. Sickler (1982),69 Ohio St 
gal import that the party who lent the 
estisearroinn pats controls the employee as 


overted evidence is that the electrical workers leased from [the em 
were under the exclusive direction and control of [the client 
the [project], while [the employee leasing company] merely paid the 
nistered tax related matters. Thus, the work performed by 
project is properly imputable to [the client], rather 
easing company | 
ising company] did not perform any electrical construction 
such work to be performed, it was not required to obtain either a 
Columbus City Code] 4114.01(A) or apermit under CC 4113.011(A) 
usions reached in City of Columbus would argue for adetermination 
ovee leasing company does not require a broker’s license to lease employees to 
roOKer. 
g request, you include a memorandum from the Federal Aviation Adminis 
Ma 13, 


»d in other 


1996, as evidence that the use of employee leasing companies has 
areas regulated by the federal government. You state that “[t]he 
a certified foreign air carrier to utilize the services of an employee leasing 
and permits those employees to utilize the benefit of free and reduced rate trans- 
-d to airline employees.” The memorandum supports your contention. We 
akes reference to a previous FAA decision allowing “certificated” (an 
repair stations to use employees leased to them by employee leasing com 
Ne contacte -d the E AL vp to confirm that the opinions stated in the memorandum re- 
’ y today. This was, indeed, verified. It was further a 
one re epair -stations as wel llas their employees must become licensed, « 
F q  aedianae iain etalon nae +r, does not have to obtain 


art 


ter iets Ss lichens alain oalien igbiniesiin dani we conclude that 


leasing company may lease employees to customs brokers without having to 
ywn broker’s licens¢ 


ie is whether the employee leasing company arrangement enables the client 


The term “responsible supervision and control” is defined in 19 CFR 
as 


hat degree of supervision and control necessary to ensure that the employee provides 
substantially the same quality of service in handling customs transactions that the li- 
censed broker is required to provide. While the determination of what is necessary to 
maintain responsible supervision and control will vary depending upon the circum- 
stances in each instance, factors which Customs will consider include, but are not lim- 
ited to: The frequency of visits to offices of the licensee by the licensed broker(s); the 
training required of employees; the issuance of written instructions and guidelines to 
the employees; the volume and type of business of the licensee; the reject rate for the 
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various customs transactions; the maintenance of current editions of the Customs 
Regulations, Harmonized Tariff Schedule of the United States, 
suances; the availability of the licensed broker(s) for 


ployee(e) when necessary; the frequency of 


and Customs 
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customs business operations to ensure accuracy of work performed. It follows that ade 


quate supervision and control would be lacking ifthe use ofan employee leasing company in 


some manner impeded or impaired a broker’s ability to control its operations. Inthe broker 
context, this would occur if the leasing back of employee: 
relationship previously existing between the broker and its employees 

In a Position Statement on Relationships Between Customs Brokers 
Federal Register on March 30, 1989 (54 FR 13136), Customs stated that “it is the position 
of the Customs Service that the requisite responsible supervision and control of all Cu 
toms transactions conducted by a broker for a client can be exercised only in 
broker relationship—and not in an independent contractor relationship.’ 
further stated that 


; severed the employer-employee 


an employee 
* That document 


Supervision and control in the employme nt context gene rally means the actus il pewer 
to hire, fire and d liscipline. N.L.R.B. v Security Guard Services, Inc., 384 F.2d.143, 
147-249 (5th Cir. 1987) It refers to shes acts of overseeing with direction or ae cting 
with authority. Glenview Park Dist. v. Melhus, 540 F 2d. 1321, 1326 (7th Cir. 1976). An 
employee has been defined as a person who renders service to another for wages and 
who in the performance of such service is entirely subje ct to the direction and control 
of the employer. Weaver v. Weinberger, 392 F Supp. 721, 723 (S.D. W. Va. 1975); Beliz v. 
WH. McLeod & Sons Packing Co., 765 F.2d. 1317, 1327-1: 330 (5th Cir. 1985); and 
Sandwiches, Inc. v. Wendy’s Intern., Inc., 654 F. Supp. 1066 (E.D. Wisc. 1987). 
Thus, acustoms broker could use the services of an amp ee leasing company ifit retained 
sufficient control over both the employment and the work of its employees 
The issue of the existence or continuation of an employer-employee relationship when 
the employment arrangement includes the use of an employee leasing company has been 
explored by the courts. Except in cases where a statute specifically designates one party as 
the employer’, the courts have applied the common law rule that the employer is the party 
who exercises control over the work performed by the leased employees PN sorapremy ba 
Executive Leasing, Inc. v. Commissioner, 89 T.C. 225, 233 (1987), affd. 862 F2d 751 (9th Cir 
1988); 88-2 U.S. Tax Cas. (CCH) P9622 (U.S. Ct. Appeals 9th Cir., 1988); ¢ lark Printing 
Company, Inc. v. Mississippi Employment Security Commission, 681 So.2d 1328 (Sup.Ct. 
Miss. 1996). A review of the Agreement is necessary 


to see how this applies to Vincam’s 
situation. 


Paragraphs 3 and 6(i) of the Agreement address the supervision and control issue in the 
following manner: 


Paragraph 3 


With the creation of the co-employment arrangement, Vincam assumes employer’s 
rights as to the Worksite Employees, eating wiles limitation, the right to hire, 
fire, disc ipline, and pay wages. Alt ent 1 the Client Company no longer has sole em 
ployer rights, it retains the right to reject the assignment of any wor ker to its worksite 
by Vincam, provided that such rejection does not violate any law. The Client Company 
retains such direction, supervision, and control over the Worksite E mploye es as is nec- 
essary to conduct its business on a day-to-day basis. Further, the Client Company re 
tains full responsibility for its business, products, and services; the determination of 
the level of wages to be paid above the Fair Labor Standards Act (FLSA) minimum 
wage and salary requirements; worksite premises; and wd third party, subcontractor, 
independent contractor or non-Worksite employee. (Emphasis added) 

Paragraph 6(i) 


The Client Company acknowledges that Vincam does not guarantee the Worksite Em- 
ployees’ performance because Vincam does not direct, supervise, or control the day-to- 


1 See, e.g., Central States, Southeast and Southwest Areas P, und v. Central n rt, Inc 
US. Ct. App. 7th Cir. 1996); Rheem Manufacturing Company ul St west Areas 
sion Fund, 63 F.3d 703 (U.S. Ct. App. 7th Cir 1995)—Multi-E mployer Pension Plan : Amendments ick dedlapabnete 
ployer as person who is contractually obligated to contribute t 


1 South 
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ons of the Client Company’s business. If any law requires a Worksite 

Employee to hav eor maintain a special license or be supervised by a Worksite Employee 

with such a license, the Client Company will ensure that the Worksite Employee is : 

sed o7 supe rulse d. T he Client Company will pay for the costs associated with ot 

ning such license. Further, because the Client Company controls its business af. 

fairs, it ane ledges: that Vincam is not responsible for any loss of revenue, product, 

business, or injury to the Client Company or a third party due to any act or omission of 
a Wor ksi site Employee. (Emphasis added) 


These paragraphs indicate that the client companies have the ability to directly supervise 


and control the work of their employees. A troubling aspect, however, is Vincam’s contrac- 
tual right to hire, fire, discipline and pay the wages. An analysis of this appears below 

As noted earlier, Customs definition of “supervision and control” “generally means the 
actual power to hire, fire and discipline”. See Position Statement on Relationships Between 
Customs Brokers, supra. Of concern is the shifting of this authority from the brokers to 
Vincam. However, on review this concern is alleviated. You state in your ruling request that 

hiring practices are left to the broker client”, and explain that Vincam becomes involved 
in hiring and firing only when the firing or the failure to hire is unlawful. With respect to 
employee terminations, Paragraph 3 provides that the client company retains the right to 
reject the assignment of any worker to its worksite by Vincam, provided such rejection does 
not violate any law. Paragraph 6(A) elaborates on this by stating that the “Client Company 
acknowledges that Vincam has the right to retain and reassign a Worksite Employee who 
has been terminated by the Client Company (i.e., a Worksite Employee whose assignment 
to the Client Company’s worksite has been rejected).” Furthermore, paragraph 4(C) pro- 
vides that the client company will “consult with Vincam before taking any employment ac- 
tion which could be construed as adverse to the employee (e.g., firing, demoting, changing 
job functions or responsibilities, transferring, etc.)”. Although absolute power would no 
longer vest in the broker, in our opinion brokers who use Vincam’s services would still have 
sufficient authority over hiring and firing practices to fall within the definition of “supervi- 
sion and control” 

Thus, while the client companies have relinquished some of their traditional duties as 
employ vers, they nevertheless retain the crucial rights to hire and fire and to control the 
work of their employees. This retention of “operational” functions renders this arrange- 
ment acceptable to Customs in terms of the brokers meeting the “supervision and control” 
requirement. 

The employee leasing company arrangement raises other issues beyond license require- 
ments and supervision and control. For example, broker sare required to maintain the con- 
fidentiality of client records (19 CFR §111.24), and are prohibited from sharing brokerage 
fees with an unlicensed person (19 CFR §111.36(a)). You dismiss confidentiality concerns 
in your ruling request by stating that “Vincam does not have any contact, control or in- 
volvement in the business of the firm * * * thus, there are no confidentiality or conflict of 
interest concerns.” On this point we disagree. Paragraph 4(B) of the Agreement permits 
dissemination of confidential information from the client company to Vincam, with the ca- 
veat that such information may not be disclosed to third parties unless such disclosure is 
required by law. This arrangement does not satisfy the confidentiality requirements of the 
Customs Regulations, and any disclosure to Vincam of records pertaining to customs busi- 
ness transactions would subject the broker clients to sanctions under Part 111. For this 
reason, the violative sentences of Paragraph 4(B) would have to be amended or deleted be- 
fore this arrangement would be acceptable to Customs. This would bring the Agreement 
into line with the rationale expressed in the Florida Bar opinions you enclosed on the issue 
of employee leasing firms and law firms. Florida Bar Staff Opinion 18222 states “that so 
long as the law firm maintains sole control over the legal business of the firm and that the 
[leasing] company has absolutely no contact, control, or involvement with the law firm’s 
legal practice, there should not be any confidentiality or conflict of interest problems even 
if the company is providing similar services to other law firms who may be representing 
adverse parties to the inquirer’s firm’s clients.” In Staff Opinion TEO88015, it was deter- 
mined that the attorney’s obligation of confidentiality would not be compromised if the em- 
ployee leasing company were denied access to both the identity of the clients of the client 
company and the files arising from the business transactions with those clients. Further- 
more, “security of the law firm’s files, premises and affairs would not be changed by virtue 
of the agreement between the employee leasing company and the law firm.” Such measures 
would have to be in place in a leasing situation involving customs brokers. 
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On the issue of splitting fees with an unlicensed person, you state that 


Intheco-employment relationship, the fees received by the broker for transacting cus- 
toms business do not, in any way, inure to Vincam. Vincam charges its clients (broker 
and non-broker) a flat percentage of the client’s payroll. The percentage rate charged 
is negotiable—there is no set fee for broker clients. Profits achieved by Vincam’s cli- 

s are not relevant tothe fees charged by Vincam to those clients. Similarly, ifaclient 
suffers a loss, Vincam will still be paid its negotiated fee. Vincam’s clients, broker or 
otherwise, bill their clients directly for the services Vincam’s client performs. These 
charges in no way inure to the benefit of Vincam 


We agree that this arrangement meets the requirements of 19 CFR $111.36(a) 

Our determination permitting a broker to retain the services of an employee leasing 
company, provided the broker client retains control over its customs business operations, 
mandates that H RL 113867 fe revoked. This is because the contractual agreement be- 
tween the two parties in HRL 113867 makes it clear that the broker client would maintain 
control over its day -to day t akinesia whilet heemploy ee leasing company would 
take care of the administrative functions. The fact that the employee leasing company does 
not have acustoms broker’s license is now immaterial given our conclusion that a leasing 
company does not have to secure the licenses required of its clients 

As noted earlier, HRL 113867 wasalso cited as authority in HRL 114267. That ruling was 
a request for a reconsideration of a response to an internal advice request, HRL 226101, 
dated December 4, 1996. One of the issues involved was whether a broker could use the 
services of an employee leasing company. (The term “employee leasing company” was not 
used in HRL 226101 to describe the business arrangement; however, it was introduced in 
HRL 114267 to clarify the situation.) Once again, in HRL’s 226101 and 114267, the broker 
remained in charge of his everyday business operations. Neenetiinaie we modify the conclu- 
sion reached in those two rulings on the issue of employee leasing companies. 

Finally, we wish to emphasize that the decision to allow brokers to use the services of 
employee leasing companies in no way affects Customs prohibition on brokers using tem- 
porary wor kers in their customs business operations. The use of temporary wor kers, or 

“temps”, isan entirely different issue than the use of full-time employees leased back from 
an employee leasing company. Customs position has been, and continues to be, that a bro- 
ker would lack the necessary control over a worker temporarily hired from a temp agency. 


Holding: 


A broker may lease employees from an employee leasing company, provided the arrange- 
ment affords the broker adequate supervision and control over the customs business that it 
transacts on behalf of its clients. Safeguards must be in place to ensure compliance with all 
other regulations governing brokers, including those requiring a broker to maintain the 
confidentiality of client records and to avoid shari ing fees with unlicensed persons. If all of 
these factors exist, an employee leasing company may serve as a co-employer with a li- 
censed broker without having to obtain licenses or permits of its own. HRL 113867 is re- 
voked; HRL’s 226101 and 114267 are modified to the extent that they conflict with this 
decision 

JERRY LADERBERG, 
Chief, 


Entry Procedures and Carriers Branch. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF A 
SLEEVELESS COVER-UP 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of classification ruling letter 
and treatment relating to the classification of a sleeveless cover-up. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), this notice advises interested parties that Customs intends to 
revoke a ruling letter pertaining to the tariff classification of a sleeve- 
less cover-up and any treatment previously accorded by Customs to 
substantially identical transactions. Comments are invited on the cor- 
rectness of the proposed action. 


DATE: Comments must be received on or before July 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Textile Classification Branch, (202) 927-2394. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), this notice advises interested parties that Customs intends 
to revoke a ruling letter pertaining to the tariff classification of a sleeve- 
less cover-up. Although in this notice Customs is specifically referring 
to one ruling, Port Decision Letter (PD) D83113, dated October 21, 
1998, this notice covers any rulings on this merchandise which may ex- 
ist but have not been specifically identified. Customs has undertaken 
reasonable efforts to search existing data bases for rulings in addition to 
the one identified. No further rulings have been found. Any party who 
has received an interpretive ruling or decision (i.e., ruling letter, inter- 
nal advice memorandum or decision or protest review decision) on the 
merchandise subject to this notice, should advise Customs during this 
notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930 (19 U.S.C. 1625(c)(2)), as amended by section 623 of title VI, Cus- 
toms intends to revoke any treatment previously accorded by Customs 
to substantially identical transactions. This treatment may, among oth- 
er reasons, be the result of the importer’s reliance on a ruling issued toa 
third party, Customs personnel applying a ruling of a third party to im- 
portations of the same or similar merchandise, or the importer’s or Cus- 
toms previous interpretation of the Harmonized Tariff Schedule. Any 
person involved in substantially identical transactions should advise 
Customs during this notice period. An importer’s failure to advise Cus- 
toms of substantially identical transactions or of a specific ruling not 
identified in this notice may raise the rebuttable presumption of lack of 
reasonable care on the part of the importer or its agents for importa- 
tions subsequent to the effective date of the final decision of this notice. 

In PD D83113, the classification of merchandise referenced as a 
sleeveless cover-up was determined to be in heading 6110, Harmonized 
Tariff Schedule of the United States (HTSUS). This ruling letter is set 
forth in “Attachment A” to this document. Since the issuance of that rul- 
ing, Customs has had a chance to review the classification of this mer- 
chandise and has determined that the classification is in error. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke PD 
D83113, and any other ruling not specifically identified to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962385 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
comments timely received. 


Dated: June 3, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
U.S. CuSTOMS SERVICE, 
Seattle, WA, October 21, 1998. 
CLA-2-SE:TC:D 109 D83113 
Category: Classification 
Tariff No. 6110.20.2075 
DANA N. MOBLEY 
J.C. PENNY PURCHASING CORP 
PO. Box 10001 
Dallas, TX 75024-3698 


Re: The tariff classification of a woman’s sleeveless cardigan from Guatemala. 


DEAR Ms. MOBLEY 

In your letter dated September 29, 1998, you requested a classification ruling. 

The submitted sample, lot 4207, isa woman’s cardigan knit of 80% cotton, 20% polyester 
knit pile fabric. The cardigan is sleeveless with shoulder straps two and one-half inches 
wide, extends to the top of the knees, and features two front patch pockets below the waist, 
and a full frontal opening that closes with four buttons. 

Your sample will be returned as requested. 

The applicable subheading for the cardigan will be 6110.20.2075, Harmonized Tariff 
Schedule of the United States (HTS), which provides for sweaters, pullovers, sweatshirts, 
waistcoats (vests) and similar articles, knitted or crocheted, of cotton, other, women’s or 
girls’. The duty rate will be 19%. 

Lot 4207 falls within textile category designation 339. Based upon international textile 
trade agreements, category 339 from Guatemala is not presently subject to quota or the 
requirements of a visa. 

The designated textile and apparel category may be subdivided into parts. If so, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you cheek, close to the time of shipment, the Status Report On Current Import Quotas 
(Restraint Levels), an internal tone of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of thin ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. 

ArTIS M. MorGaN, JR., 
Port Director, 
Seattle. 
By: NANCY K. JOHNSON, 
Supervisory Import Specialist. 
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| ATTACHMENT B] 


DEPARTMENT OF THE TREASURY 
US. CUSTOMS SERVICE 
Washington, DC. 
CLA-2 RR:TC:TE 962385 jb 
Category: Classification 
Tariff No. 6108.91.0030 
Ms. DANA MOBLEY 


JC PENNEY PURCHASING CORPORATION 
6501 Legacy Drive 
Plano, TX 75024-3698 


Re: Request for Reconsideration of PD D83113; classification of a women’s bathrobe. 


DEAR Ms. MOBLEY. 

This is in response to your letter, dated November 23, 1998, requesting reconsideration 
of Port Decision Letter (PD) D83113, dated October 21, 1998, which classified what you 
refer to as asleeveless cover-up, referenced style 4207, in heading 6110, Harmonized Tariff 
Schedule of the United States (HTSUS), as a cardigan. A sample of the subject merchan- 
dise, in addition to documentation substantiating marketing and advertising were sub- 
mitted to this office for examination 
Facts: 

The subject merchandise, referenced style 4207, is composed of 80 percent cotton and 20 
percent polyester terry knit fabric and is described as a sleeveless garment that extends 
from the shoulders to above the knee. The garment has a U-shaped neckline in front and 
back, a full front opening with four button closure, two large patch pockets at the hip area, 
and a hemmed bottom. 

In PD D83113 the merchandise was classified in subheading 6110.20.2075, HTSUSA, 
which provides for, sweaters, pullovers, sweatshirts, waistcoats (vests) and similar ar- 
ticles, knitted or crocheted, of cotton, other, women’s or girls’. You disagree with this classi- 
fication determination. In your opinion the proper classification for this merchandise is in 
heading 6108, HTSUS, as a women’s bathrobe, or beach robe. 


Issue: 


What is the proper classification for the subject merchandise? 


Law and Analysis: 


Classification of merchandise under the HTSUSA is governed by the General Rules of 
Interpretation (GRI’s). GRI 1 requires that classification be determined according to the 
terms of the headings and any relative section or chapter notes. Where goods cannot be 
classified solely on the basis of GRI 1, the remaining GRI’s will be applied, in the order of 
their appearance. 

Heading 6108, HTSUS, provides for, among other things, women’s or girls’ knitted or 
crocheted bathrobes. Bathrobe is defined in Webster’s Ninth New Collegiate Dictionary, 
1991, at 135 as, “a loose usu. absorbent robe worn before and after bathing or as a dressing 
gown.” The Explanatory Notes to the Harmonized Commodity Description and Coding 
System (EN) to that heading state that “This heading covers two separate categories of 
knitted or crocheted clothing for women or girls, namely slips, petticoats, briefs, panties 
and similar articles (underclothing) and nightdresses, pyjamas, negliges, bathrobes (in- 
cluding beachrobes), dressing gowns and similar articles.” 

Upon review of the subject garment this office finds that the submitted merchandise 
meets the definition of a “robe” referenced above. The loose and casual fitting style of this 
garment combined with the terry absorbent fabric construction, support your claim that 
the subject garment will be used as a bathrobe or beach robe cover-up, both being within 
the parameters of heading 6108, HTSUS. 

Finally, in past rulings Customs has stated that the crucial factor in the classification ofa 
garment is the garment itself. As stated by the court in Mast Industries, Inc. v. United 
States, 9 CIT 549, 552 (1985), aff'd 786 F.2d 1144 (CAFC, April 1, 1986), “the merchandise 
itself may be strong evidence of use”. When presented with a garment which is ambiguous 
in appearance, Customs will look to other factors such as environment of sale, advertising 
and marketing, recognition in the trade of virtually identical merchandise, and documen- 
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tation incidental to the purchase and sale of the merchandise. It should be noted that Cus- 
t considers these factors in totality and no single factor is determinative of 

ssification as each of these factors viewed alone may be flawed 
» documentation you have submitted, that is, photographs showing that the garments 


vid in the loungewear department of JCPenney stores with other bathrobes, and 


JCPenny 


catalogue showing the “Delicate Spa” collection, a trade name used exclusive- 


ther substantiates your claim that the subject merchandise is being sold as 


tion in PD D83113 is revoked. The proper classification for 
s6108.91.0030, HTSUSA 


ubject merchandise is properly classified in subheading 6108.91.0030, HTSUSA, 
ovides for, women’s or girls’ slips, petticoats, briefs, panties, nightdresses, paja- 
sees, bathrobes, dressing gowns and similar articles, knitted or crocheted: other: 
women’s. The applicable rate of duty is 8.8 percent ad valorem and the 
category is 350 
mated textile and apparel category may be subdivided into parts. Ifso, visa and 


ments applicable to the subject merchandise may be affected. Since part cate- 
result of international bilateral agreements which are subject to frequent 
s and changes, we suggest that your client check, close to the time of shipment 


Report on Current Import Quotas (Restraint Levels), an issuance of the U.S. Cus- 
toms Service which is updated weekly and is available at the local Customs office. 


Due to the changeable nature of the statistical annotation (the ninth and tenth digits of 


assification) and the restraint (quota/visa) categories, your client should contact the 
ustoms office prior to importing the merchandise to determine the current status of 
any import restraints or requirements 


JOHN DURANT 
Director, 
Commercial Rulings Division 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF LIGHTED 
PLASTIC CHRISTMAS LAWN ORNAMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of certain lighted 
plastic Christmas lawn ornaments. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling letter pertaining to the 
classification, under the Harmonized Tariff Schedule of the United 
States (HTSUS), of lighted plastic Christmas lawn ornaments and any 
treatment previously accorded by the Customs Service to substantially 
identical transactions. Comments are invited on the correctness of the 
intended action. 


DATE: Comments must be received on or before July 23, 1999. 
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ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
General Classification Branch, (202) 927-3315. 
SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. $1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling letter per- 
taining to the tariff classification of certain lighted plastic Christmas 
lawn ornaments. Although in this notice Customs is specifically refer- 
ring to one ruling, Headquarters Ruling Letter (HQ) 954252 dated No- 
vember 15, 1993, this notice covers any rulings on this merchandise 
which may exist but have not been specifically identified. Customs has 
undertaken reasonable efforts to search existing data bases for rulings 
in addition to the one identified. No further rulings have been found. 
This notice will cover any rulings on this merchandise which may exist 
but have not been specifically identified. Any party who has received an 
interpretive ruling or decision (i.e., ruling letter, internal advice memo- 
randum or decision or protest review decision) on the merchandise sub- 
ject to this notice, should advise Customs during this notice period. 
Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 
1625(c)(2)), as amended by section 623 of Title VI, Customs intends to 
revoke any treatment previously accorded by Customs to substantially 
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‘al transactions. This treatment may, among other reasons, be 
the result of the i mporter’s reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third party to importations of 
the same or similar merc handise, or the importer’ s or Customs previous 

terpretation of the Harmonized Tariff Schedule of the United States 
HTSUS). Any person involved in substantially identical transactions 

ld advise Customs during this notice period. An importer’s failure 

» Customs of substantially identical transactions or of a specific 

x not identified in this notice, may raise issues of reasonable care 

part of the importer or his agents for importations of merchan- 
subsequent to this notice. 

In HQ 954252, issued November 15, 1993, Customs ruled that certain 

la lighted lawn ornament sets were classified in subheading 

40.00, HTSUS, which provides for “[o]ther articles of plastics and 
al ther materials for headings 3901 to 3914: [s]tatuettes and 
other ornamental articles” with a 199 3 general rate of duty of 5.3 per- 

nt ad valorem. This ruling letter is set forth in “Attachment A” to this 
seneierting Since the issuance of that ruling, Customs has had a chance 
o review the classification of this merchandise based on _ court opin- 

Midwest of Cannon Falls, Inc. v. United States, 122 F3d 1423 

Cir. 1997) and has determined that the 1993 ruling is in error. We 
have determined that this particular style of lawn ornaments which are 
within the class of other aaeake Christmas ornaments are properly 
classified in subheading 9505.10.25, HTSUS, as “[aJ]rticles for Christ- 
mas festivities and parts and accessories thereof: [c]hristmas orna- 
ments: [o]ther: [o]ther.” 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke HQ 
954252 and any other ruling not specifically identified, to reflect the 
proper classification of the merchandise pursuant to the analysis set 
forth in proposed Headquarters Ruling Letter (HQ) 961101 (see “At- 
tachment B” to this document). Additionally, pursuant to 19 U.S.C 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by the Customs Service to substantially identical transactions. 
Before taking this action, consideration will be given to any written 
‘omments timely received. 


Dated: June 3, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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(A) Festive, carnival and other entertainment articles which in 
use are generally made of non-durable material. They include 
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ous decorative articles made of paper, metal foil, g 
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(2) Articles traditionally used at christmas festivities, e. 
trees (these are sometimes of the folding type), nativity 
ers, Christmas stocki1 imitation yule logs 
Articles classifiable in heading 9505, HTSUSA, tend to have no other function than deco 
ration. Such articles are, in accordance to Additional U.S. Rule of Interpretation 1(a), clas- 
sified based on their use in the United States in the absence of special lang 
which otherwise requires 
While the subject article is decorative and its pictorial representations may 
associated with the winter season of the year, we note that they are not specifical 
related. In addition, we note that Note 1(t) to Chapter 95, HTSUSA, as well yr 
heading 9505, state that the chapter (or heading) excludes electric garlands of all 
(heading 9405). As the electric portion of the subject article qualifies as an electric 
it is not classifiable in heading 9505 and must be elsewhere classified 


pari 
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Heading 9405, HTSUSA, provides for lamps and lighting fittings, The EN’s to heading 
9405 indicate that the heading includes specialized lamps, such as electric garlands, includ- 
ing those fitted with fancy lamps for carnival or entertainment purposes or for decorating 
trees. Because the article fits this description, it is classifiable in heading 9405. 

The remaining portion of the article, composed of plastic would be classifiable in heading 
3926, the provision for other articles of plastic. 

Since the article is composed of two items and no heading provides for the article as a 
whole, it is not classifiable at the GRI 1 leve!. Thus, we must refer to GRI 3. GRI 3(a) pro- 
vides that goods which are classifiable under two or more headings are classified under the 
heading which provides the most specific description of the goods. However, all such head- 
ings are regarded as equally specific when each refers to only part of the goods. Since that is 
the case with the instant article we cannot classify the articles by reference to GRI 3(a) but 
must refer to GRI 3(b). 

GRI 3(b) provides that articles made up of two different components and goods put in 
sets for retail sale, which cannot be classified by reference to GRI 3(a), shall be classified as 
ifthey consisted of the component which gives them their essential character. The EN cov- 
ering GRI 3(b) indicates that “(t]he factor which determines essential character will vary 
as between different kinds of goods. It may, for example, be determined by the nature of the 
material or component, its bulk, quantity, weight value, or by the role of a constituent ma- 
terial in relation to the use of the goods.” 

In the instant case, we have concluded that the article meets the definition of a set and 
that the plastic components thereof give the article its essential character. Each set, which 
forms a christmas display is imported in a retail package, and is shipped to the retail pur- 
chasers without repackaging. The decorative or ornamental function they perform, the 
primary purpose of the article, can clearly be performed, at least during daylight hours, 
without the lights. The addition of lights merely permit the plastic components to perform 
that function during non-daylight hours. Accordingly, the article is classifiable according 
to the heading which covers the plastic component thereof. 

Holding: 


Plastic lighted lawn ornament sets composed of plastic components as described above 
and electric garlands are classifiable in subheading 3926.40.0000, HTSUSA, which pro- 
vides for statuettes and other ornamental articles of plastic. Such articles are subject toa 
general rate of duty of 5.3 percent ad valorem. 

Your sample is returned. 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 961101 JRS 
Category: Classification 


Tariff No. 9505.10.25 
Ms. MARILYN-JOY CERNY 


GLOBAL CusToMS & TRADE SPECIALISTS, INC 
Milltown Office Park—Suite B-202 

Route 22 

Brewster, NY 10509 


Re: Lighted Plastic Christmas Lawn Ornaments; Revocation of HQ 954252; Festive Ar- 
ticles. 


DEAR MS. CERNY: 


This isin reference to your letter of November 10, 1997, on behalf of Fingerhut Corpora- 
tion, requesting reconsideration of Headquarters Ruling Letter (HQ) 954252, issued to 
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Fingerhut Corporation on November 15, 1993, in which Customs classified certain lighted 
plastic lawn ornaments under subheading 3926.40.00 of the Harmonized Tariff Schedule 
of the United States (HTSUS), as statuettes and other ornamental articles of plastic. We 
have reviewed this ruling and determined that the classification provided is not correct. We 
regret the delay in responding. 


Facts: 


HQ 954252, dated November 15, 1993, described the merchandise (your code #Q4883) 
as follows: 

The article consists of five snowmen, four sets of reindeer and a Santa on asleigh. It is 

two dimensional. It is made of high-impact weather resistant styrene. Light bulbs and 

electric supply cords are supplied. Each ornament is designed with a triangular stake, 

which is pushed into the snow or ground. Light bulbs in sockets fit into an opening in 

the base of each ornament at the top of the stake and just below the pictorial repres- 


entation. Once in place the light bulb are shielded by reflectors which snap into the 
stake over the bulb opening. 


One ornament set consists of a Santa on a sleigh measuring 14'4 inches high and four 
pairs of reindeer each measuring 16'2inches high. The fivesnowmen (holding candy canes) 
ornament set measures approximately 13 inches high. The commercial literature states 
that the lighted Santa and his reindeer and set of 5 snowmen are 10 feet long and are de- 
signed to be displayed on the lawn or mounted on a rooftop. Both items measure approxi- 
mately 10 feet in length after each ornament is staked. 


Issue: 


Whether the lighted Santa and reindeer ornament and five snowmen ornament 
(#Q4883) is classifiable as plastic statuettes under heading 3926, HTSUS, or as a festive 
article under heading 9505, HTSUS. 


Law and Analysis: 
The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 


cation shall be determined according to the terms of the headings and any relative section 
or chapter notes* * *.” Inthe event that the goods cannot be classified solely on the basis of 


GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRI’s 
may then be applied. 

The Explanatory Notes (EN) to the Harmonized Commodity Description and Coding 
System, which represent the official interpretation of the tariff at the international level, 
facilitate classification under the HTSUS by offering guidance in understanding the scope 
of the headings and GRI. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The headings under consideration are as follows: 


3926 _[o]ther articles of plastic and articles of other materials of headings 3901 to 
3914 

9505 __[flestive, carnival or other entertainment articles, including magic tricks and 
practical joke articles; parts and accessories thereof 

Note 1(v) to Chapter 39, HTSUS, states that “[t]his Chapter does not cover: * * * 
[a]rticles of chapter 95 (for example, toys, games and sports equipment).” Therefore, ifthe 
lighted lawn ornaments are classifiable as other Christmas ornaments under heading 
9505, then they are excluded from classification in heading 3926 by operation of Note 1(v) 
to Chapter 39. 

In HQ 954252, Customs held that the subject ornaments were not classifiable as festive 
articles in heading 9505 based on a narrow interpretation of the exemplars of traditional, 
festive articles cited in the Explanatory Notes to heading 9505, and the fact that “[wJhile 
the subject article is decorative and its pictorial representations may be generally associat- 
ed with the winter season of the year, we note that they are not specifically festival related.” 

Also, HQ 954252 equated the subject lawn ornaments to an electric garland. For an item 
to be a garland, it must be able to be hung or draped on a tree, a wall, a banister, etc. The 
subject articles are not like garlands due to their size and structure; they are not capable of 
being either hungor draped, but rather staked into the ground or mounted onto the roof for 
display. 

Furthermore, since HQ 954252 was issued, the court has ruled on the meaning of festive 
articles. In Midwest of Cannon Falls, Inc. v. United States, 122 F.3d 1423 (Fed. Cir. 
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1997)(hereinafter Midwest), the Court of Appeals addressed the scope of heading 9505; 
specifically the class or kind of merchandise termed, “festive articles,” and provided new 
guidelines for classification of such goods in the heading. In general, merchandise is classi 
fiable as a festive article in heading 9505, when the article, as a whole: 

1. Is not predominately of precious or semiprecious stones, precious metal or metal 


né 
clad with precious metal; 


2. Functions primarily as a decoration or functional item used in the celebration of 


and entertainment on, a holiday; and 
3. Is associated with or used on a particular holiday. 

Based upon a review of the articles subject to the Midwest decision, Customs is of the 
opinion that the Court has included within the scope of “festive articles,” decorative house 
hold articles which are representations of an accepted symbol for a recognized holiday, and 
utilitarian/functional articles that are three-dimensional representations of an accepted 
symbol for a recognized holiday. See Customs’ Informed Compliance Publication (ICP), 
“Classification of Festive Articles,” 32 CUSTOMS BULLETIN 2/3, dated January 21, 1998 

In addition to the criteria listed above, the Court considered the general criteria for clas 
sification set forth in United States v. Carborundum Company, 63 CCPA 98, C.A.D. 117 
536 F.2d 373 (1976), cert. denied, 429 U.S. 979 (hereinafter Carborundum). Therefore 
with respect to decorative and utilitarian articles related to holidays and symbols not spe- 
cifically recognized in Midwest or in the ICP 32 CUSTOMS BULLETIN 2/3 at p. 178 (“IV. Addi- 
tional Motifs, Symbols or Representations, B. Utilitarian Items”), Customs will also 
consider the general criteria set forth in Carborundum to determine whether a particular 
good belongs to the class or kind “festive articles.” Those criteria include the general physi 
cal characteristics of the article, the expectation of the ultimate purchaser, the channels of 
trade, the environment of sale (accompanying accessories, manner of advertisement and 
display), the use in the same manner as merchandise which defines the class, economic 
practicality of so using the import, and recognition in the trade of this use 

In considering the Midwest criteria, the reindeer pulling Santa in his sleigh ornament is 
not made predominately of precious or semiprecious stones, precious metal or metal clad 
with precious metal. The ornament functions primarily as an outdoor decoration used in 
the celebration of Christmas, a recognized holiday. Santa Claus is an accepted symbol for 
the Christmas holiday. Santa was specifically recognized in Midwest as 16 of the 29 liti- 
gated articles were Santa figures. See also ICP. 32 CUSTOMS BULLETIN 2/3 at p. 176 (“III 
Expanded Interpretation of 9505 Motifs, Symbols or Representations, A. Decorative 
Items, ‘In 9505.10, Santa Claus’”). Santa’s reindeer are another symbol that raises the 
possibility ofa “festive” classification. See Id. at p. 177 (“IV. Additional Motifs, Symbols or 
Representations, A. Decorative Items, ‘In 9505.10, Reindeer’”). Here, the reindeer directly 
pulling Santa’s sleigh suggest that they are Santa’s reindeer. This outdoor decoration is 
within the class of other decorative Christmas ornaments that are bought, sold and used 
during the Christmas season. The Midwest Court found that the term “ornament” should 
not be confined to objects that hang on a Christmas tree. Therefore, the Santa in the sleigh 
with his reindeer ornament which decorates a lawn or rooftop qualifies as a festive article 
of heading 9505, specifically subheading 9505.10.25, HTSUS. 

The second item of #Q4883 is the five snowmen lawn ornament. The snowmen are iden- 
tical: each is holding a candy cane and has a black top hat, green mittens, a green and red 
scarf, andasmile. Generally speaking, asnowman is a recognized symbol of the winter sea- 
son. At issue here is whether these snowmen representations taken, asa whole, correspond 
to an article used in celebration of a particular holiday. 

Does this snowmen ornament fall within the class or kind of ornament, namely, the San- 
ta and his reindeer ornament, discussed above, which is principally, if not exclusively, used 
only during the holiday season for the specific purpose of decorating or ornamenting the 
home or Christmas tree? In Headquarters Ruling Letter (HQ) 961839, dated March 9, 
1999, Customs found that the ordinary snowmen in the “Snowman Family Screen” were so 
embellished that the article had become part of the class of festive articles when the Carbo- 
rundum factors were applied. In contrast, in HQ 961519, dated February 24, 1999, a 
“Scarecrow Snowman Lawn Ornament” was found not to belong to the class or kind of 
“festive articles” and was classified in subheading 6307.90.99, HTSUS. See also HQ 
961511, dated February 24, 1999. 

With respect to the general criteria of Carborundum, we note that in terms of the general 
physical characteristics, the snowmen ornament has no functional aspects and is exclu- 
sively decorative. The candy canes and color scheme of the snowmen are consistent with a 
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Christmas theme. The ultimate purchaser would have the expectation of using the article 
to decorate the outside of their home during the day and night hours of the holiday season 
The channels of trade for this type of merchandise would be in stores selling decorative sea- 
sonal Christmas articles for the home; however, these stores would also typically sell a vari- 
ety of other home decorative articles. The environment of the sale appears to be part ofa 
Christmas or holiday sales promotional effort since this particular item is advertised in the 
5-page section of the importer’s direct marketing catalogue (104 pages) that contains sea- 
sonal articles used in and for the home for the Christmas holiday; however, we note that the 
catalog displays for sale a wide-range of other products from footwear to electronics. The 
lawn ornaments are grouped in the catalog with other seasonal Christmas-related items 
such as hand-painted wooden Christmas ornaments, a musical Santa and Christmas tree 
cookie jar, atalking Santa candy dish anda 10-pc. outdoor lighted nativity scene. The recog- 
nition in the trade would apparently be as a Christmas article, in that the catalog pages 
provided in HQ 954252 are under the titles “Make all your holiday entertaining festive!” 
and “Corner Shop, Your source for unique gifts and holiday accents.” 

The Carborundum factors taken together leads to the conclusion that the article is with- 
in theclass of festive articles. The lighted snowmen ornament, sold together with the Santa 
and his reindeer ornament, is within the same class of merchandise principally, if not exclu- 
sively, used to decorate the home during the Christmas holiday. As noted in HQ 961839, not 
all snowmen are automatically festive and the mere appearance ofan article in a Christmas 
catalog is not sufficient to bring that article into the class of festive articles, although such 
an appearance is useful evidence toward that end. 

Holding 

The lighted Santa and his reindeer ornament and five snowmen ornament (#Q4883) is 
classified asa festive article under heading 9505, specifically under subheading 9505.10.25, 
HTSUS, the provision for “[flestive, carnival or other entertainment articles * * * parts 
and accessories thereof; [alrticles for Christmas festivities and part and accessories there- 
of: [c]hristmas ornaments: [o]ther: [o]ther.” 


t 
Effect on Other Rulings: 
HQ 954252 dated November 15, 1993, is REVOKED 
JOHN DURANT 
Director, 
Commercial Rulings Division. 


PROPOSED REVOCATION OF RULING LETTER AND 


TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
MEDICAL LASER IMAGER 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of tariff classification ruling 
letter and treatment relating to the classification of a medical laser 
imager. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 [19 U.S.C. 
1625(c)], as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to revoke a ruling pertaining to the tariff clas- 
sification of a medical laser imager and any treatment previously 
accorded by Customs to substantially identical transactions. Customs 
invites comments on the correctness of the proposed revocation. 
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DATE: Comments must be received on or before July 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
NW, Washington, D.C. 20229. Comments submitted may be inspected at 
the above address. 


FOR FURTHER INFORMATION CONTACT: Herminio M. Castro, 
General Classification Branch (202) 927-2244. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub.L. 
103-182, 107 Stat. 2057)(hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 [19 US.C. 
1625(c)(1)], as amended by section 623 of Title VI, this notice advises 
interested parties that Customs intends to revoke a ruling pertaining to 
the tariff classification of a medical laser imager. Although in this notice 
Customs is specifically referring to one ruling, New York Ruling Letter 
(NY) 818896, issued on February 20, 1996, this notice covers any rul- 
ings on this merchandise which may exist but have not been specifically 
identified. Customs has undertaken reasonable efforts to search exist- 
ing data bases for rulings in addition to the one identified. No further 
rulings have been found. Any party who has received an interpretive 
ruling or decision (i.e., ruling letter, internal advice memorandum or 
decision or protest review decision) on the merchandise subject to this 
notice, should advise Customs during this notice period. Similarly, pur- 
suant to section 625(c)(2), Tariff Act of 1930 (19 U.S.C. 1625(c)(2)), as 
amended by section 623 of Title VI, Customs intends to revoke any 
treatment previously accorded by Customs to substantially identical 
transactions. This treatment may, among other reasons, be the result of 
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the importer’s reliance on a ruling issued to a third party, Customs per- 
sonnel applying a ruling of a third party to importations of the same or 
similar merchandise, or the importer’s or Customs previous interpreta- 
tion of the Harmonized Tariff Schedule. Any person involved in sub- 
stantially identical transactions should advise Customs during this 
notice period. An importer’s failure to advise Customs of substantially 
identical transactions or of a specific ruling not identified in this notice, 
may raise issues of reasonable care on the part of the importer or their 
agents for importations of merchandise subsequent to this notice. 

In NY 818896 Customs ruled that a medical laser imager was classifi- 
able as accessories (not specified or included elsewhere in this chapter) 
for machines, appliances, instruments or apparatus of chapter 90 un- 
der subheading 9033.00.00, Harmonized Tariff Schedule of the United 
States (HTSUS). NY 818896 is set forth in “Attachment A” to this docu- 
ment. Since the issuance of that ruling, Customs has had a chance to re- 
view the classification of this merchandise and has determined that the 
classification is in error. 

It is now Customs view that the medical laser imager is properly clas- 
sifiable in heading 9018, HTSUS, as “instruments and appliances used 
in medical, surgical, dental or veterinary sciences, including scinti- 
graphic apparatus, other electro-medical apparatus and sight-testing 
instruments; parts and accessories thereof.” Customs, pursuant to 19 
U.S.C. 1625(c)(1), intends to revoke NY 818896 to reflect the proper 
classification of the medical laser imager as “electro-medical instru- 
ments and appliances and parts and accessories thereof: other: other” 
under subheading 9018.90.75, HTSUS. Additionally, pursuant to 19 
U.S.C. 1625(c)(2), Customs intends to revoke any treatment previously 
accorded by the Customs Service to substantially identical transac- 
tions. Customs invites comments on the correctness of the proposed re- 
vocation. Before taking this action, we will give consideration to any 
written comments timely received. Proposed Headquarters ruling 
962048, revoking NY 818896, is set forth as “Attachment B” to this doc- 
ument. 


Dated: June 8, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY 
U.S. CuSTOMS SERVIC! 
New York, NY, February 20, 1996. 
CLA-2-90:RR:NC:GI:105 818896 

Category: Classification 

Tariff No. 9033.00.0000 
ROBERT O. KECHIAN 
NNR AIRCARGO SERVICE (USA), INC 
Hook Cree k Bou let ard «& 145th Al enue 
Unit C-1A 


Valley Stream, NY 11581 
Re: The tariff classification of a medical laser imager from Japan 


DEAR MR. KECHIAN 

In your letter dated January 23, 1996, you requested a tariff classification ruling on be- 
half of Konica Medical Corporation. The item, Model Li-21, is a medical laser imager. It is 
used to print onto laser imaging film medical diagnostic data which is acquired in computed 
tomography (CT), magnetic resonance imaging (MRI), nuclear medical (NM), digital sub- 
traction angiography (DSA), digital fluorography (DF), workstation medical imagin 
WS), ultrasound (US), and computed radiology (CR). Although you state that the Li 
will be used “in connection with CAT-Scan Processors,” the manufacturer’s literature 
dicates that it is equally capable of use with the other systems listed above 

The applicable subheading for the Li-21 medical laser imager will be 9033.00.0000, Har- 
monized Tariff Schedule of the United States (HTS), which provides for accessories (not 
specified or included elsewhere in this chapter) for machines, appliances, instruments 01 
apparatus of chapter 90. The rate of duty will be 4.7 percent ad valorem 

This ruling is being issued under the provisions of Section 177 of the Customs Regula- 
tions (19 C.FR. 177). A copy of this ruling letter or the control number indicated above 
should be provided with the entry documents filed at the time merchandise is imported. If 
you have any questions regarding this ruling, contact National Import Specialist Eric- 
Francke at (212) 466-5669. 


oO 

5 
1 
1 


ne 
I 


- 


ROGER J. SILVESTRI 
Director, 
National Commodity Specialist Division 


| ATTACHMENT B| 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC. 
CLA-2 RR:CR:GC 962048 HMC 
Category: Classification 
Tariff No. 9018.90.75 
Mr. JAY A. CHARKOW 
INTERNATIONAL TARIFF MANAGEMENT, INC 
127 Scott Road 
Waterbury, CT 06705 
Re: Konica Medical Laser Imaging System, Model Li-21; Other Electro-Medical Instru- 
ments and Appliances; NY 818896, Revoked 
DEAR MR. CHARKOW 
Thisisin response to your letter, dated July 6, 1998, on behalf of Konica Medical Corpora- 


tion, requesting reconsideration of New York Ruling Letter 818896, dated February 20, 
1996. In NY 818896, Customs classified the Konica medical laser imager, model Li-21, un- 
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der subheading 9033.00.00 of the Harmonized Tariff Schedule of the United States 
(HTSUS), as accessories (not specified or included elsewhere in this chapter) for machines, 
appliances, instruments or apparatus of chapter 90. We regret the delay 


[he merchandise is the Konica medical laser imager, model Li—21 (“laser imager”). The 
laser imager has an electrical control unit or controller, a laser unit, supply film magazines, 
aprint unit and areceive unit. Using modality interface boards, the controller receives vid- 
eo and/or digital signals sent by diagnostic equipment, such as computed tomography (CT) 
scanners, magnetic resonance imaging machines (MRI), and sonograms, from any location 
in a hospital. The controller configures the analog signals into digital images in paginated 
format and then transmits the images to the imager. Once received, the imager records the 
configured images onto a special negative film. A separate film processing unit conducts 
the actual job of developing the film. The laser imager may be imported by itself or with 
connectors (models LD-7, LD9 and/or LD-10) and a film processing unit (model 
SRX-501A). This ruling does not cover the classification of the connectors or the film proc- 
essing unit 

The HTSUS provisions under consideration are as follows: 

71 Automatic data processing machines and units thereof; magnetic or op- 
tical readers, machines for transcribing data onto data media in coded 
from and machines for processing such data, not elsewhere specified or 
included: 


84 


8471.60 Input or output units, whether or not containing storage units in 
the same housing: 
Other: 
Printer units: 
Assembled units incorporating at least the media 
transport, control and print mechanisms: 
Laser: 
Other. 


Instruments and appliances used in medical, surgical, dental or veteri- 
nary sciences, including scintigraphic apparatus, other electro-medical 
apparatus and sight-testing instruments; parts and accessories thereof: 
9018.90 Other instruments and appliances and parts and accessories there- 
of: 
Other: 
Electro-medical instruments and appliances and parts 
and accessories thereof: 
Other: 
9018.90.75 Other. 


9033.00.00 Parts and accessories (not specified or included elsewhere in this chap- 
ter) for machines, appliances, instruments or apparatus of chapter 90. 


Issue: 


Whether the laser imager is classifiable as parts and accessories (not specified or in- 
cluded elsewhere in chapter 90) for machines, appliances, instruments or apparatus of 
chapter 90 under subheading 9033.00.00, HTSUS, or, as other electro-medical instru- 
ments and appliances under subheading 9018.90.75, HTSUS 
Law and Analysis: 

Merchandise is classifiable under the HTSUS in accordance with the General Rules of 
Interpretation (GRIs). GRI 1 states in part that for legal purposes, classification shall be 
determined according to the terms of the headings and any relative section or chapter 
notes, and provided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

NY 818896, dated February 20, 1996, classified the merchandise under subheading 
9033.00.00, HTSUS, as parts and accessories (not specified or included elsewhere in this 
chapter) for machines, appliances, instruments or apparatus of chapter 90. In your letter, 
you contend that the laser imager is a printer and that, by application of Chapter 90, Note 
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2(a), it is classifiable under subheading 8471.60.52, HTSUS, asa printer unit. We disagree 
with the classification provided in NY 818896 and with your proposed classification of the 
subject merchandise. It is our view that the laser imager is described by heading 9018, 
HTSUS. Heading 9018 includes instruments and appliances used in medical surgical, den- 
tal or veterinary sciences * * *, other electro-medical apparatus and sight-testing instru- 
ments 
lhe Harmonized Commodity Description And Coding System Explanatory Notes (EN’s) 
constitute the official interpretation of the Harmonized System. While not legally binding 
on the contracting parties, and therefore not dispositive, the EN’s provide a commentary 
on the scope of each heading of the Harmonized System and are thus useful in ascertaining 
the classification of merchandise under the System. Customs believes the EN’s should al- 
ways be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 
General EN (I) to Chapter 90, at page 1576, states that Chapter 90 
covers a wide variety of instruments and apparatus which are, as arule, characterized 
by their high finish and high precision. Most of them are used mainly for scientific pur- 
poses (laboratory research work, analysis, astronomy, etc.), for specialized technical 
or industrial purposes (measuring or checking, observation, etc.) or for medical pur- 


poses. 


EN 90.18, at page 1609, states that heading 9018 covers a very wide range of instruments 
and appliances which, in the vast majority of cases, are used only in professional practice 
(e.g. by doctors, surgeons, dentists, veterinary surgeons, midwives), either to make a diag- 
nosis, to prevent or treat an illness or to operate, etc. 

The evidence provided suggests that the laser imager is principally used in a hospital or 
professional practice for processing radiology films. See Additional U.S. Rule of Interpreta- 
tion 1(a). The subject merchandise is designed to convert analog signals received from vari- 
ous diagnostic units, such as ultrasound and MRI machines, into digitized signals. The 
imager produces negatives which are subsequently developed into “x-ray” films by the film 
processing unit. As such, the merchandise is an appliance used in the medical science, de- 
scribed by heading 9018. 

t was suggested that the laser imager is classifiable under subheading 9018.19.95, 
HTSUS, as other electro-diagnostic apparatus. It is our position that the subject merchan- 
dise is not an electro-diagnostic apparatus. We find instead that the Konica medical laser 
imager, model Li-21, is an electro-medical apparatus classifiable under subheading 
9018.90.75, HTSUS. In HQ 961998, dated May 7, 1999, we consulted the Webster’s IT New 
Riverside University Dictionary 372 (1988) and the Dorland’s Illustrated Medical Dictio- 
nary 458 (28th ed.) to obtain a definition of the terms “diagnostic” and “diagnosis.” We 
noted that the term “diagnosis” is defined as “the act or process of identifying or determin- 
ing the nature ofa disease by way of examination.” In this instance, the laser imager is nota 
device that is itself used for examination, like a MRI or sonogram. 

Since the laser imager is an article described by heading 9018, HTSUS, heading 8471 is 
precluded from consideration (see Section XVI, Note 1(m), HTSUS, which states that the 
Section, which includes Chapter 84, does not cover articles of Chapter 90) and subheading 
9033.00.00, HTSUS, is inapplicable. See HQ 960262 and HQ 960292, both dated October 
20, 1998, for a similar conclusion. Accordingly, NY 818896 is revoked. 


Holding 

Konica medical laser imager, model Li—21 is classifiable under subheading 9018.90.75, 
HTSUS, as “Electro-medical instruments and appliances and parts and accessories there- 
of: Other: Other.” 
Effect on Other Rulings: 

NY 818896, dated February 20, 1996, is revoked. 


JOHN DURANT, 
Director, 
Commercial Rulings Division. 
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PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO CLASSIFICATION OF 
“PADFOLIOS” IMPORTED WITHOUT WRITING PADS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed revocation of and treatment relating to 
classification of “padfolios” imported without writing pads. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as amended 
(19 U.S.C. 1625(c)), this notice advises interested parties that Customs 
intends to revoke a ruling pertaining to the classification of “padfolios” 
imported without writing pads and any treatment previously accorded 
by Customs to substantially identical transactions. Comments are in- 
vited on the correctness of the proposed ruling. 


DATE: Comments must be received on or before July 23, 1999. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Textile Classification Branch, 1300 Pennsylvania Avenue. 
N.W., Washington, D.C. 20229. Comments submitted may be inspected 
at the Commercial Rulings Division, Office of Regulations and Rulings, 
1300 Pennsylvania Avenue, N.W., Washington D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Shari Suzuki, Textile 
Branch, (202) 927-2339. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended (19 U.S.C. §1484), the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. 
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nt to section 625(c)(1), Tariff Act of 1930, as amended (19 

25 this notice advises interested parties that Customs 

rice »aruling letter pertaining tot he classification of “pad- 

ted without writing pads. Although in this notice Customs 

illy referring to one ruling, Port Ruling Letter (PD) C87666, 
covers any rulings alte to the specific issue of classifica- 
orth in PD C87666, which may exist but have not been specifi- 
ified. Customs has undertaken reasonable efforts to search 

a bases for rulings in addition to the one identified. No fur- 
lings have been found. This notice will cover any rulings on this 
hich may exist but have not been spec cifically identified. Any 
who has received an interpretive ruling or decision (i.e., ruling 
. internal advice memorandum or seis or protest review deci- 


the issue subject to this notice, should advise Customs during 

\is notice period. Similarly, pursuant to section 625(c)(2), Tariff Act of 
1930, as amended (19 U.S.C. 1625(c)(2)), Customs intends to revoke any 
atment previously accorded by the Customs Service to substantially 


tical transactions. This treatment may, among other reasons, be 
ult of the importer's reliance on a ruling issued to a third party, 
Customs personnel applying a ruling of a third ps irty to importations 
lving the same or similar issue, or the importer’s or Customs pre- 
vious interpretation of the Harmonized Tariff Schedule. Any person in- 
volved in substantially identical transactions should advise Customs 
during this notice period. An importer’s failure to advise Customs of 
substantially identical transactions or of a specific ruling not identified 
in this notice may raise the rebuttable presumption of lack of reason- 
able care on the part of the importer or its agents for importations sub- 
sequent to the effective date of the final decision on this notice. 

In shi Ruling Letter (PD) C87666, dated May 29, 1998, Customs 
ruled that “padfolios” imported without writing pads were classified 
under wk heading 4202.12.8070, HTSUS, the provision for trunks, at- 
tache cases, briefcases, school satchels and similar containers. This rul- 
ing is set forth as “Attachment A” to this document. 

Upon review of this ruling, Customs has discovered an error in the 
classification of “padfolios” imported without writing pads. This prod- 
uct should have been classified in subheading 6307.90.9989, HTSUS, 
the provisions for other made up textile articles. 

Customs, pursuant to 19 U.S.C. 1625(c)(1), intends to revoke PD 
Ck 1 any other ruling not specifically identified on identical or 
substant ially similar transactions to reflect the proper classification of 
“padfolios” imported without writing pads pursuant to the analysis set 
forth in Proposed Headquarters Ruling Letter (HQ) 962133 (see “At- 

tachment B” to this document). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), Customs intends to revoke any treatment previously ac- 
corded by Customs to substantially identical transactions. Before tak- 
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ing this action, consideration will be given to any written comments 
timely received. 


Dated: June 8, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachments] 


[ATTACHMENT A 


DEPARTMENT OF THE TREASURY 
US. Customs SERVICE 
Washington, DC, May 29, 1998 


CLA-2-42:G32 C87666 
Category: Classification 
Tariff No. 4202.12.8070 
Mr. Marty LANGTRY 

TOWER GROUP INTERNATIONAL 

2400 Marine Avenue 


Redondo Beach, CA 90278-1103 
Re: The tariff classification of a Portfolio from China 


Dear MR. LANGTRY 

In your letter dated May 4, 1998, you requested a tariff classification ruling on behalf of 
your client, Brad Markoff Industries, 12445 Gladstone Avenue, Sylmar, CA 91342. 

The prospective import, Item Number 4700, isa zippered portfolio. The zipper closes the 
portfolio on three sides. The item measures approximately 13 inches in length x 10 inches 
wide x % inches in depth. The left side of the interior has an accordion-like folio section 
designed to contain and organize personal paperwork. In addition, the left side contains 
seven small slots to accommodate business or credit cards; one clear window slot for an 
identification card; a slot for envelopes which measures 12 x 4 inches; and a flat zippered 
slot for papers measuring 12 x 7 inches. The center contains a viny] holder for a pen or pen- 
cil. To the right, is anylon band of material for a pad of paper. On one side of the exterior is 
an open slip pocket. The exterior surface is polyester with a vinyl trim 

As requested, your sample will be returned to the above address 

The applicable subheading for the portfolio will be 4202.12.8070, Harmonized Tariff 
Schedule of the United States (HTS), which provides for trunks, suitcases, vanity cases 
* * * and similar containers, with outer surface of textile materials, of vegetable fibers and 
not of pile or tufted construction, other, other, other. The rate of duty will be 19 percent ad 
valorem. 

Items classifiable under 4202.12.8070 fall within textile category designation 670. Based 
upon international textile trade agreements, products of Chinaare subject to quotaandthe 
requirement of a visa. 

The designated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti 
ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 
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4 copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported 
WILLIAM J. LUEBKERT 
Port Director, 
Philadelphia, PA 


DEPARTMENT OF THE TREASURY 
US. CusTOMS SERVICE 


Washington, DC 


CLA-2 RR:CR:TE 962133 SS 
Category: Classification 
lariff No 6307.90.9989 
Kevin A. PRAH, MANAGEMENT CONSUI 
TOWER GROUP INTERNATIONAI 
2400 Marine Avenue 
) ch, CA 90278-1103 


Revocation of Port Ruling Letter (PD) C87666: Classification of “Padfolio” Imported 
Without Writing Pad; Heading 6307, HTSUS; Other Made Up Textile Articles; Head- 
ing 4820, HTSUS; Not Memorandum Pads and Other Articles of Stationery; Heading 
4202, H TSU S; Not Attache Case, Briefcase, School Satchel HTSUS. 
DEAR MR. PRA} 
On May 29, 1998, Customs issued Port Ruling Letter (PD) C87666, to Tower Group In- 
ternational on behalf of Brad Markoff Industries, regarding the tariff classification of port- 
folios im iported without writing pads from China. The. product was classified under 
31 ing 4202.12.8070, enenieal Tariff Schedule of the United States Annotated 
, textile category 670, which provides for “Trunks * * * attache cases, brief- 
cases, sched satchels and similar containers: With outer surface of textile materials: Oth- 
er, Other: of man-made fibers.” We have had occasion to review that ruling and have found 
it to be in error. Accordingly, this ruling revokes PD C87666 and determines the proper 
classification of the product in question 
Facts 
The article at issue is described as a “padfolio” and is identified by style number 4700. It 
consists of a jacket or case which is zippered on three sides and which measures approxi- 
mately 13 inches in length by 10 inches in width by 1’ inches in depth in the closed posi- 
tion. It hasan outer surface composed of black woven polyester fabric with brown imitation 
leather trim manufactured from fabric backed embossed plastic. The interior of the “padfo- 
lio” is also constructed of woven man-made fabric and imitation leather trim. This product 
has a thin layer of plastic foam under the outer fabric as a cushioning layer and has been 
stiffened by the insertion of cardboard between the outer and inner surfaces of the article 
The exterior front of the article features one full length flat pocket. The right interior side 
of the case features a band of textile material with acardboard backing for the insertion ofa 
writing pad. No paper will be included with the “padfolio” when imported. The interior left 
side has a full length gusseted pocket which allows for some expansion, a 12 inch by 7 inch 
zippered flat pocket on the front of the gusseted pocket, a 12 inch by 4 inch flat pocket, 
seven small flat pockets for business or credit cards, and one small flat pocket that has a 
transparent plastic window for an identification card. There is a pen holder sewn onto the 
interior spine 


Issue 


What is the proper classification of the “padfolios” imported without writing pads? 


Law and Analysis: 


Classification of goods under the Harmonized Tariff Schedule of the United States 
(HTSUS) is governed by the General Rules of Interpretation (“GRIs”). GRI 1 provides that 
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classification shall be determined according to the terms of the headings of the tariff sched- 
ule and any relative section or chapter notes. In the event that the goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRI may then be applied. The Explanatory Notes (EN) to the Har- 
monized Commodity Description and Coding System, which represent the official inter- 
pretation of the tariff at the international level, facilitate classification under the HTSUS 
by offering guidance in understanding the scope of the headings and GRI. 

The possible headings under consideration are: heading 4820, HTSUS, which covers 
memorandum pads and other articles of stationery; heading 4202, HTSUS, which 
covers attache cases, brief cases and similar containers; and heading 6307, HTSUS, 
which covers other made up (textile) articles. 

Among other goods, heading 4820, HTSUS, specifically includes notebooks, letter pads, 
memorandum pads, diaries, binders, folders, bookcovers (including cover boards and book 
jackets) and other articles of stationery. The EN to heading 4820, HTSUS, indicate that the 
heading covers various articles of stationery including note books of all kinds, diaries, let- 
ter pads, memorandum pads, binders, folders, file covers, and portfolios. The EN also sug- 
gest that the goods of the heading may be bound with materials other than paper (e.g., 
leather, plastics or textile materials) and have reinforcements or fittings of metal, plastics, 
etc. Although the “padfolio’s” primary purpose is related to the organization and use of 
stationery, when imported without a writing pad, the article does not possess stationery is 
not classifiable as an article of stationery under heading 4820, HTSUS. 

Heading 4202, HTSUS, provides for, inter alia, attache cases, briefcases, and similar con- 
tainers. The exemplars named in heading 4202, HTSUS, have in common the purpose of 
organizing, storing, protecting, and carrying various items. However, EN (c) to heading 
4202, HTSUS, indicates that the heading does not cover articles which, although they may 
have the character of containers, are net similar to those enumerated in the heading and 
includes the following items as examples: book covers, reading jackets, file-covers and doc- 
ument-jackets. EN (c) further states that such articles fall in heading 42.05 if made of (or 
zovered with) leather or composition leather, and in other chapters if made of (or covered 
with) other materials 

In order to determine whether the “padfolio” is classified under heading 4202, HTSUS, 
we must decide whether the “padfolio” merely has the character of acontainer but remains 
similar to the exemplars listed in the exclusionary Explanatory Note to heading 4202, 
HTSUS, or whether its purpose is to organize, store, protect, and carry various items andis 
thus similar to the exemplars enumerated in heading 4202, HTSUS. Several prior Head- 
quarters Rulings Letters (HQ) have stated that articles similar to the “padfolios” merely 
possessed the character of containers and since their purpose was to provide a convenient 
and organized method for taking notes, they were not similar tothe containers enumerated 
in heading 4202, HTSUS. See HQ 951076, dated March 18, 1992; HQ 955249, dated No- 
vember 12, 1993; HQ 956940, dated November 25, 1994; HQ 961418, dated August 4, 1998; 
and HQ 960989, dated July 20, 1998. The “padfolio” is designed to organize and perhaps 
protect small and/or flat items. However, the article’s depth of only 1% inch and its lack of 
handles or straps, indicate that it is not designed to easily store, protect, and carry addition- 
al items such asa newspaper, book, and/or other objects normally carried in an attache case 
or briefcase. Although the “padfolio” has the character of a container, perhaps with more 
features than a simple jacket or cover, it does not have the requisite physical attributes 
Customs has found common to the containers of heading 4202, HTSUS. Accordingly, the 
case is not classifiable under heading 4202, HTSUS. 

As previously noted, articles with the character of containers that are not similar to 
those enumerated in heading 4202, HTSUS, such as jacket covers, fall in heading 4205, 
HTSUS, if made of (or covered with) leather, and in other chapters if made of (or covered 
with) other materials. Since the “padfolio” is essentially made of textile materials, it fallsin 
heading 6307, HTSUS. Heading 6307, HTSUS, covers other made up textile articles. The 
EN to heading 6307, HTSUS, indicate that the heading covers made up articles of any tex- 
tile material which are not included more specifically in other headings of Section XI or 
elsewhere in the Nomenclature. Since the “padfolios” are imported without writing pads, 
they are primarily textile articles which are not included more specifically in other head- 
ings of Section XI nor elsewhere in the Nomenclature. Thus the “padfolios” are classified 
in subheading 6307.90.9989, HTSUSA. For other decisions consistent with this ruling see 
HQ 959328, dated April 3, 1997; HQ 962229, dated December 8, 1998; HQ 962230, dated 
December 8, 1998; and HQ 962344, dated December 8, 1998. 
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Holding: 

The article described as a “padfolio” and identified by style number 4700, is classified in 
subheading 6307.90.9989, HTSUSA, the provision for “Other made up articles, including 
dress patterns: Other: Other: Other, Other: Other.” The general column one duty rate is 
7 percent ad valorem 

JOHN DURANT, 
Director, 
Commercial Rulings Division. 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO CLASSIFICATION OF AN “EYEBALL’ STRAW 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to the classification of an “eyeball” straw. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling letter pertaining to the classifica- 
tion, under the Harmonized Tariff Schedule of the United States 
(HTSUS), of an “eyeball” straw and any treatment previously accorded 


by the Customs Service to substantially identical transactions. Notice 
of the proposed revocation was published in Vol. 33, No. 17 of the Cus- 
TOMS BULLETIN dated April 28, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entered or 
withdrawn from warehouse for consumption on or after August 23, 
1999. 


FOR FURTHER INFORMATION CONTACT: Joanne Roman Stump, 
General Classification Branch, (202) 927-3315. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI’), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as amended, 
and related laws. Two new concepts which emerge from the law are “in- 
formed compliance” and “shared responsibility.” These concepts 
are premised on the idea that in order to maximize voluntary com- 
pliance with Customs laws and regulations, the trade community needs 
to be clearly and completely informed of its legal obligations. Accord- 
ingly, the law imposes a greater obligation on Customs to provide the 
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public with improved information concerning the trade community’s 
responsibilities and rights under the Customs and related laws. In addi- 
tion, both the trade and Customs share responsibility in carrying out 
import requirements. For example, under section 484 of the Tariff Act 
of 1930, as amended, (19 U.S.C. §1484) the importer of record is respon- 
sible for using reasonable care to enter, classify and value imported 
merchandise, and provide any other information necessary to enable 
Customs to properly assess duties, collect accurate statistics and deter- 
mine whether any other applicable legal requirement is met. Pursuant 
to Customs obligations, a notice of proposed revocation of New York 
Ruling Letter (NY) B87341, was published in Vol. 33, No. 17 of the Cus- 
TOMS BULLETIN dated April 28, 1999. No comments were received. 

As stated in that notice this revocation action will cover any rulings 
on this issue which may exist but have not been specifically identified. 
Any party who has received an interpretive ruling or decision (i.e., rul- 
ing letter, internal advice memorandum or decision or protest review 
decision) on the issue subject to this notice, should have advised Cus- 
toms during the notice period. Similarly, pursuant to section 625(c)(2), 
Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), Customs is revok- 
ing any treatment previously accorded by Customs to substantially 
identical transactions. This treatment may, among other reasons, have 
been the result of the importer’s reliance on a ruling issued to a third 
party, Customs personnel applying a ruling of a third party to importa- 
tions involving the same or similar merchandise, or the importer’s or 
Customs previous interpretation of the Harmonized Tariff Schedule of 
the United States. Any person involved in substantially identical trans- 
actions should have advised Customs during the notice period. An im- 
porter’s reliance on a treatment of substantially identical transactions 
or on a specific ruling concerning the merchandise covered by this no- 
tice which was not identified in this notice may raise the rebuttable pre- 
sumption of lack of reasonable care on the part of the importer or its 
agents for importations subsequent to the effective date of this final de- 
cision. 

In NY B87341, issued July 22, 1997, Customs ruled that the “eyeball” 
straw was classified in subheading 3917.32.60, HTSUS, which provides 
for “* * * [o|ther tubes, pipes and hoses and fittings therefor, of plastics, 
not reinforced or otherwise combined with other materials, without fit- 
tings * * * [o|ther.” The “eyeball” straw is a straw which is twirled and 
which has securely fitted to it a plastic eyeball contained within a plastic 
eyeball socket. Since the issuance of that ruling, Customs has had a 
chance to review the classification of this merchandise and has deter- 
mined that it is in error. The “eyeball” part of the article was not given 
consideration in NY B87341 as it was in NY A85583 dated July 19, 1996, 
on a similar, but not identical, type of “eyeball” straw. We have deter- 
mined that this particular style of “eyeball” straw is properly classified 
in subheading 9503.90.00, HTSUS, as “* * * [o]ther toys and models, 
[o]ther.” 
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Customs, pursuant to 19 U.S.C. 1625(c)(1), is revoking NY B87341, 

1 any other ruling not specifically identified, to reflect the proper 

of the “eyeball straw”. Additionally, pursuant to 19 U.S.C. 

, Customs is revoking any treatment previously accorded by 

s Service to substantially identical transactions. Headquar- 

r (HQ) 962595 revoking NY B87341, is set forth as an 

this document. 

dance with 19 U.S.C. 1625(c), this ruling will become effective 

after its publication in the CUSTOMS BULLETIN. 


1999 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


ATTACHMENT 


DEPARTMENT OF THE TREASURY 
U.S. CUSTOMS SERVICE 
Wa sh ington, D( in June 4. 1999. 
CLA-2 RR:CR:GC 962595 JRS 
Category: Classification 
Tariff No. 9503.90.0045 


S CLEARANCE IN¢ 


91ND 
201 


Uceangaie, riaz 


ng Beach, CA 90802 


ster Eye” Assortment straws; Revocation of NY B87341; NY A85583 affirmed 


On July 22, 1997, Customs issued New York Ruling Letter (NY) B87341 to your company 
on behalf of TRSG, Inc. (formerly PFS, a Division of PepsiCo, Inc.) regarding the tariff clas- 
fication of the “Taco Bell Eyeball Straw.” The straw sample was classified under subhead- 
x 3917.32.60 of the Harmonized Tariff Schedule of the United States (HTSUS). We have 
reviewed that ruling and determined that the classification provided is not correct. There- 


fore, NY B87341 is revoked. A notice of proposed revocation of New York Ruling Letter 
(NY) B87341, was published in Vol. 33, No. 17 of the Customs BULLETIN dated April 28, 
1999 

Samples of the “Monster Eye Assortment” (Item No. 53095) were submitted for our ex- 
amination. We also examined a similar but not identical “Taco Bell Eyeball Straw” ruled 
upon in NY A85583, dated July 19, 1996 


The merchandise is identified as the “Taco Bell Eyeball Straw.” The “Monster Eye As- 
sortment” (Item No. 53095) consists of six different colors and designs of plastic eyeballs 
and straws. All the plastic straws are twirled or looped around a securely attached plastic 
eye “socket” which is located near the upper portion of all the straws. The eye socket is 
fitted with a “floating eyeball” which is easily removable from the socket. The plastic eye- 
ball “socket” is a holder designed with “veins” and “lashes” to represent both an eye socket 
and eyelid. The “floating eyeball” is a 12” diameter clear ball that has an inner ball of an 
“eyeball” with a balance weight and glow-in-the-dark properties and it is filled with aclear 
liquid (presumably water). 
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Each eyeball straw is packaged in an individual plastic bag. On the front of the plastic bag 
is the name of the particular “Monster Eye Assortment” straw contained therein. The 
name of the toy portion (i.e., “Alien Eye,” “Nasty Eye,” “Shattered Eye,” “Serpent Eye,” 
“Brain Eye,” and “Monster Eye”) is written in colored lettering at the top of the package in 
large type. The plastic packaging also contains consumer product safety information, i.e., 
“Recommended for children ages 3 and up.” On the back of the bag is a drawing or diagram 
of the item demonstrating how the eyeball can be easily removed from the socket. Written 
on the back of the bag is a recommendation, in English and French, to pop the eyeball out of 
the eye socket “for extra fun.” In addition, the following recommendation appears at the 
bottom of the bag in bold typeface: “Hand wash before and after each use, not dishwasher 
safe.” 

Each straw measures approximately 13% inches in height, which is larger than the 
8 inch straws ordinarily available. The straw is functional in the abstract. The “eyeball” 
straw is a Halloween promotional item for the “fast food” restaurant. 


Issue: 


Whether the “Monster Eye Assortment” is classifiable as drinking straws under heading 
3917, HTSUS, or as toys under heading 9503 for tariff purposes. 


Law and Analysis: 


The General Rules of Interpretation (GRI’s) to the HTSUS govern the classification of 
goods in the tariff schedule. GRI 1 states in pertinent part that “for legal purposes, classifi- 
cation shall be determined according to the terms of the headings and any relative section 
or chapter notes * * *.” Inthe event that the goods cannot be classified solely on the basis of 
GRI 1, and if the headings and legal notes do not otherwise require, the remaining GRI’s 
may then be applied. 

The following headings are relevant to the classification of this merchandise: 


3917 _[t]ubes, pipes and hoses and fittings therefor (for example, joints, elbows, 
flanges), of plastics 

9503 _[o]ther toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 


Chapter 39 ofthe HTSUS provides for plastics and articles thereofand Chapter 95 covers 
toys, games and sports equipment and part and accessories thereof. Chapter Note 2 (v) to 
Chapter 39 states that this chapter does not cover: “[a]rticles of [c]hapter 95 (for example, 
toys, games, sports equipment).” We must determine whether the “eyeball” straw as an 
article is classifiable as a toy for tariff purposes. If so, it is excluded from classification in 
heading 3917 by operation of Note 2(v) to Chapter 39. 

The Harmonized Commodity Description and Coding System Explanatory Notes (ENs) 
constitute the official interpretation of the Harmonized System. While not legally binding, 
the ENs provide a commentary on the scope of each heading of the Harmonized System, 
and are generally indicative of the proper interpretation of these headings. See T.D. 89-80, 
54 Fed. Reg. 35127, 35128 (August 23, 1989). 

Theterm “toy” is not defined in the tariff. The ENs to Chapter 95 state, in pertinent part, 
that “[t]his chapter covers toys of all kinds whether designed for the amusement of chil- 
dren or adults.” Although not set forth as a definition of “toys,” we have interpreted the 
just-quoted passage from the ENs as equating “toys” with articles “designed for the 
amusement of children or adults,” although we believe such design must be corroborated 
by evidence of the articles’ principal use. 

There is no disagreement that the “Monster Eye” portion of the article by itself is a toy. 
We note that an identical plastic “eyeball” (except for it possessing no glow-in-the-dark 
properties) was classified as “other toys” under subheading 9503.90.00, HTSUS in NY 
A85583, dated July 19, 1996. The question is whether incorporating the “Monster Eye” 
with this particular design of straw with a plastic eye socket/holder is a toy in its own right, 
or rather is a toy with a novelty straw as in NY A85583. We must examine the use of this 
article to determine whether the entire article is properly a toy. See HQ 959784, dated 
March 25, 1997. To be classified as a toy, the “Monster Eye” Assortment would need to be 
principally used for amusement. When an article has the potential for both amusement and 
utility, the question of determining whether it is converted to a toy becomes one of deter- 
mining whether the amusement is incidental to the utilitarian purpose, or the utility pur- 
poses are incidental to the amusement. Ideal Toy Corp. v. United States, 78 Cust. Ct. 28, 
C.D. 4688 (1977). 
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The use of the “eyeball” straw of NY B87341 as a drinking straw is severely limited by its 
physical characteristics, that is, its shape (design/structure), its height or size, and most 
particularly, its weight. The design of the “eyeball” straw depends upon the “eye socket” to 
complement the design of the eyeball. In the socket, the eyeball fits snugly while its con 
tents (inner ball and liquid) are able to freely rotate and move. The eye socket is located 
within a twirled or looped section of the upper portion of the straw which makes the straw 
top-heavy or unstable even when the “eyeball” is removed. The eye socket is securely at- 
tached to the straw by acircular piece of plastic that is very inflexible. As such, it is remov 
able from the straw only with great difficulty and not without damage to the straw while 
pulling it through the various loops, twists and turns. Once removed, the socket is ex- 
tremely difficult to reattach. In comparison, the eyeball pops in and out of the socket easily 
but the socket is neither easily removed from the straw nor easily reattached. It is apparent 
from its structural design that the eye socket holder was not intended to be removed from 
the straw since it is in all practicality permanently affixed to the straw. 

The “eyeball” straw measures 1312” in height. This is in contrast to the 8-inch drinking 
straws ordinarily available. The height of the “eyeball” straw makes its use as an ordinary 

traw more difficult since one needs to use a very large or weighty container (e.g., glass) to 
pr event it from falling over. The size of cup which would most likely be bought by parents 
for small children, “ages 3 and up,” who are the target mar keting group for this item is the 
small child-sized cup. We note the height of a 132” straw is not feasible with the use of a 
child-sized beverage container 

In addition tothe height, the straw’s instability is also attributable to its design of having 
an eye socket holder affixed more than halfway up the shaft of the straw. The instability of 
ee straw becomes further exaggerated when the weighty eyeball is inserted into the sock- 

t. The total weight of the “eyeball” straw, that is, the straw, socket and eyeball attached, is 
approximately y 2.50z. When weighed separately, the eyeball toy is 1.9 oz, which is more than 
three times the weight of the straw with the eye socket. The ordinary drinking straw is very 
lightweight and does not even register on a digital postal scale which weighs in tenths of an 
ounce. 

We tested the “eyeball” straw with and without the “Monster Eye.” The limitations of 
using this straw assortmentas drinking straws were evident when we attempted to use the 
straw with a few cups. Placing the straw with the eyeball inserted into the eye socket in an 
empty 16 oz., 20 oz., or 32 oz. size paper cup resulted in the cups tipping over from the 
height, weight and structure of the item. Placing the same straw in filled 16 and 20 oz. cups 
of the same size required that one hold the straw upright while drinking through it and 
carefully removing it from the cup between sips to prevent spills. Although the 32 oz. cup 
was somewhat easier, one was required to exercise care, particularly at the point when the 
beverage toward the bottom of the cup was consumed. The spilling of beverages is not a 
desired result in using a straw. 

The straw even without the eyeball attached is severely restricted functionally due to 
its cumbersome design of an essentially fixed eye socket holder. Using the “eyeball” straw 
asa straw with the eyeball removed from the socket in an empty 16 oz. or 20 oz. size cup still 
caused the cup to fall over; in an empty 32 oz. cup, unless it was carefully balanced in the 
cup, the straw still caused the cup to fall over. Using the straw with only the empty eye sock- 
et in a filled cup of all three sizes was possible, but care was required to prevent spills, par- 
ticularly at the point when the beverage toward the bottom of the cup was being consumed 

It is noted that the size of cups used above (16, 20 and 32 ounces) are not the size of con- 
tainers likely to be used by young children who are among the intended users of the “Mon- 
ster Eye” Assortment. The “kids’ meal” cups are smaller in size. It is easy to picture a 
child’s parent, upon examining the weight of the item, not allowing the item’s use in a bev- 
erage cup in order to prevent messy spills. Customs is of the opinion that the “eyeball” 
straw’s utilitarian use as a straw has definite limitations for general use due to its weight, 
height, and awkward design, even without the eyeball inserted, and its associated spilling 
problems. 

What sets the “Monster Eye” Assortment apart from a novelty straw is not just its 
weight and size, but the fact that it invites one to play with it. We observed two children 
with the “Monster Eye” Assortment. The following observations demonstrate that the 





U.S. CUSTOMS SERVICE 53 


“Monster Eye” assortment was designed primarily for the amusement of children rather 
than for the purpose of providing a decorative means of sipping beverages: 

it is fun for a child to pop out the brightly colored and creepy eyeball from its socket 
and to roll it across a table or floor; 

itis fun to watch the eyeball watching you as it rolls across the table or floor (the eye is 
designed to continuously look “up” as it rolls across a surface); 

it is fun to spin the eyeball in place and watch it spinning; 

itis fun to shake the eyeball around and look at it “float” in the liquid contained inside 
the eyeball; 

-it is fun to look at the scary or gory designs and to compare the six different ghoulish 
designs to each other; 

it is fun to see how the eyeball looks in the socket with its “veins” and “lashes;” 

-it is fun to insert the eyeball back into the colorful socket and see the eyeball watching 
you through the various placed “holes” in the socket, no matter which way you hold or 
turn the straw; 

it is fun to spin or twirl the straw around in order to cause the eyeball to “float” and 
spin around in the socket; 

-it is fun to see the eye portion of the eyeball glow in the dark; 

it is fun to spin, twirl or wave the straw about in the dark and watch the spinning or 
streaking glow of the glow-in-the-dark eye as it moves about inside the socket. 

Based on the features listed above, the “eyeball” straw has an overwhelming attraction 
as a play object and the straw acts as a delivery device for holding a large and heavy “eye- 
ball” toy which adds to its play function as a wand or handle. The children, immediately 
upon receiving the item, started to take it apart and play with it as discussed above without 
ever trying to drink through the straw. Due to its great appeal as an article of amusement 
and the marketing of the article as such by the “fast food” restaurant for its Halloween 
program and its limitations as a usable straw, the article is bought primarily because of its 
play value and not because it has a utilitarian purpose. The use of the straw as a means of 
sipping beverages is limited by its height, weight and overall design. We find that the over- 
whelming attraction as a play article outweighs its limited utilitarian function. The appeal 
of the article comes from the various play aspects it affords and not from the fact that it may 
have some use as a straw. The appeal of the “Monster Eye” Assortment is that of a toy, an 
article of amusement. 

We note that the retail packaging does show suggested age proscriptions that typically 
appear on retail packaging for toys containing small items. Also, the design and cost of the 
“eyeball” straw is evidence that the article was not intended for utilitarian use. One would 
not construct a utilitarian straw with a costly balance weight (that is, the “eyeball” is six 
times the cost of the straw and six times the cost of the socket) for a decorative ornament 
since the weight of the eyeball and socket take away from its functionality as a straw. 

In NY A85583, issued July 19, 1996, Customs ruled upon asimilar but not identical float- 
ing eyeball with a plastic straw approximately 1112 inches in height. The “floating eyeball” 
isa 1%" diameter clear ball that has an inner ball of an “eyeball” with a balance weight and 
is filled with a clear liquid (presumably water). Customs held in NY A85583 that the “eye- 
ball,” which was fitted within the twirled section of the straw, was separately classified un- 
der subheading 9503.90.0030, HTSUS, as atoy and the drinking straw itself was separately 
classified under subheading 3917.32.60, HTSUS, as an other tubes, pipes and hoses. 

NY A85583 is correct as applied to that particular design of an “eyeball” straw. Customs 
found that the straw and eyeball were not a composite good as the “eyeball” was easily re- 
moved from the twirled section of the straw and the “eyeball” could be purchased separate- 
ly from the straw. The straw of NY A85583 functions independently from the “eyeball” toy 
as an ordinary drinking straw and its use is not restricted by either the removable “eyeball” 
or the awkward eye “socket” attachment of NY B87341. After the “eyeball” is initially re- 
moved from the straw by a child, it is unlikely that the toy would be replaced within the 
twirled section of the straw for two reasons. First, the “eyeball” weighs down the straw and 
negatively impacts on the straw’s functionality as a usable straw (i.e., the straw with the 
“eyeball” tips over a paper or plastic “fast food” beverage cup quite easily when the straw is 
not held). Secondly, the straw does not directly impact upon the play value of the “eyeball.” 
For instance, a child would be absorbed in play by rolling the “eyeball” across the table to 
observe that the “eyeball” always remains looking “ up” and abandon the straw altogether. 


NY A85583 is affirmed as the “eyeball straw” was properly classified as two distinct ar- 
ticles, a toy and a straw. 
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By contrast, the play value of the “eyeball” straw toy in NY B87341 is very dependent 
upon the straw’s design. The difference between NY A85583 and NY B87341 is that when 
the “eyeball” is removed from the socket holder of the “Monster Eye” straw, it is very likely 
that the child will replace the “eyeball” back into the socket holder attached to the straw 
The “Monster Eye” straws of NY B87341 function as attractive holders for the “eyeball” 
toy and as a means of carrying around the “eyeball” for “scary” display and fun. 

Based upon NY A85583, Customs erred in failing to consider the “eyeball” portion of the 
“Monster Eye” straw in NY B87341. As such, NY B87341 is revoked to reflect the proper 
classification of the “Monster Eye” Assortment design as a toy under GRI 1. The article is 
specifically described in heading 9503 and as such is not properly classified under Chapter 
39. See Note 2(v) to Chapter 39. 

Holding 

Under GRI 1, the “Monster Eye” assortment straws are classified as eyeball “toys” un- 
der subheading 9503.90.0045, HTSUS, the provision for “* * * other toys and models,” 
with a free rate of duty. 

Effect on Other Rulings: 

NY A85583 is affirmed. NY B87341, dated July 22, 1997, is revoked. 

In accordance with 19 U.S.C.1625(c), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


REVOCATION OF RULING LETTER AND TREATMENT 
RELATING TO TARIFF CLASSIFICATION OF SEAT BELT 
ADJUSTER ASSEMBLY 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter and 
treatment relating to seat belt adjuster assembly. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the classification un- 
der the Harmonized Tariff Schedule of the United States (HTSUS), of 
seat belt adjuster assemblies, and any treatment Customs has previous- 
ly accorded to substantially identical transactions. Seat belt adjuster 
assemblies consist of a metal track and adjuster catch that slides in the 
track. These articles permit the manual adjustment of automotive seat 
belts. Notice of the proposed revocation was published in Vol. 33, No. 18 
of the CUSTOMS BULLETIN dated May 5, 1999. 


EFFECTIVE DATE: This notice is effective for merchandise entred or 
withdrawn from warehouse for consumption on or after July 23, 1999. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many sec- 
tions of the Tariff Act of 1930, as amended, and related laws. Two new 
concepts which emerge from the law are informed compliance and 
shared responsibility. These concepts are based on the premise that 
in order to maximize voluntary compliance with Customs laws and reg- 
ulations, the trade community needs to be clearly and completely in- 
formed of its legal obligations. Accordingly, the law imposes a greater 
obligation on Customs to provide the public with improved information 
concerning the trade community’s rights and responsibilities under the 
Customs and related laws. In addition, both the trade and Customs 
share responsibility in carrying out import requirements. For example, 
under section 484, Tariff Act of 1930, as amended (19 U.S.C. 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and declare value on imported merchandise, and to provide oth- 
er necessary information to enable Customs to properly assess duties, 
collect accurate statistics and determine whether any other legal re- 
quirement is met. Pursuant to Customs obligations, a notice of pro- 
posed revocation on New York Ruling Letter (NY) 809031, was 
published in Vol. 33, No. 18 of the CUSTOMS BULLETIN dated May 5, 1999. 
No comments were received. 

As stated in the proposed notice, this revocation action will cover any 
rulings on this issue which may exist but have not been specifically 
identified. Any party who has received an interpretive ruling or deci- 
sion (i.e., ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the issue subject to this notice, should have 
advised Customs during the notice period. Similarly, pursuant to sec- 
tion 625(c)(2), Tariff Act of 1930, as amended (19 U.S.C. 1625(c)(2)), 
Customs is revoking any treatment previously accorded by Customs to 
substantially identical transactions. This treatment may, among other 
reasons, have been the result of the importer’s reliance on a ruling is- 
sued to a third party, Customs personnel applying a ruling of a third 
party to importations involving the same or similar merchandise, or the 
importer’s or Customs previous interpretation of the Harmonized Tar- 
iff Schedule of the United States. Any person involved in substantially 
identical transactions should have advised Customs during the notice 
period. An importer’s reliance on a treatment of substantially identical 
transactions or on a specific ruling concerning the merchandise cov- 
ered by this notice which was not identified in this notice may raise the 
rebuttable presumption of lack of reasonable care on the part of the im- 
porter or its agents for importations subsequent to the effective date of 
this final decision. 

In NY 809031, dated April 20, 1995, adjuster assemblies for automo- 
tive seat belts were held to be classifiable in subheading 8708.99.8080, 
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HTSUS, as other parts and accessories of motor vehicles. In this ruling, 
Customs inadvertently overlooked the fact that this assembly is more 
specifically provided for as a part or accessory of an automotive body. 

It is now Customs position that these seat belt adjuster assemblies are 
classifiable in subheading 8708.29.5060, HTSUS, as other parts and ac- 
cessories of bodies. Pursuant to 19 U.S.C. 1625(c)(1)), Customs is revok- 
ing NY 809031, and any other ruling not specifically identified, to 
reflect the proper classification of the merchandise as reflected in HQ 
961369. which is set forth as an Attachment to this document. Addition- 
ally, pursuant to 19 U.S.C. 1625(c)(2), Customs is revoking any treat- 
ment it previously accorded to substantially identical transactions. 

In accordance with 19 U.S.C.(c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 


Dated: June 8, 1999. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT | 


DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE, 
Washington, DC, June 8, 1999. 
CLA-2 RR:CR:GC 961369 JAS 
Category: Classification 
Tariff No. 8708.29.5060 
RAUL CAMPOS 
TRW SAFETY SYSTEMS HOLDING Co 
3801 Ursula 
McAllen, TX 78503 


Re: NY 809031 Revoked; Adjuster Assembly for Automotive Seat Belt. 


DEAR MR. CAMPOS 

In your letter of February 3, 1998, you requested that Customs revoke NY 809031 issued 
to you on April 20, 1995 concerning the classification under the Harmonized Tariff Sched- 
ule of the United States (HTSUS), of adjuster assemblies for automobile seat belts. 

A notice of proposed revocation of New York Ruling Letter (NY) 809031, was publishedin 
the CUSTOMS BULLETIN on May 5, 1999, Vol 33, No. 18. No comments were received. 


Facts: 


In NY 809031, which the then-Area Director of Customs, New York Seaport, issued to 
you on April 20, 1995, adjuster assemblies for automobile seat belts were held to be classifi- 
ablein subheading 8708.99.8080, HTSUS, as other parts and accessories for motor vehicles 
of headings 8701 to 8705. These articles consist of a metal sliding track with screws on ei- 
ther end and a hard plastic adjuster apparatus with metal screw and catch, which is fitted 
into and slides on the metal sliding track. A passenger or driver may adjust his seat belt by 
manually operating the adjuster catch. While not stated in the text of NY 809031, the ad- 
juster assembly is mounted by two screws to the vehicle’s B pillar. You maintain the adjust- 
er assembly is more narrowly and specifically provided for in heading 8708 as a part or 
accessory of a motor vehicle body. 





U.S. CUSTOMS SERVICE 


[he HTSUS provisions under consideration are as follows: 


8708 Parts and accessories of the motor vehicles of headings 8701 to 8705: 


Other parts and accessories of bodies (including cabs) 
8708.28 Other: 
708.29.50 Other 
8708.99 Other: 
8708.99.80 Other 


[Ssué 


Whether the seat belt adjuster assembly is provided for in heading 8708 as parts and ac- 
cessories of bodies 


Law and Analysis: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Schedule of the 
United States (HTSUS), goods are to be classified according to the terms of the headings 
and any relative section or chapter notes, and provided the headings or notes do not require 

therwise, according to.GRIs 2 through 6. GRI 3(a) states in part that where goods are, 
prima facie, classifiable in two or more headings, the heading which provides the most spe- 
cific description shall be preferred to headings providing a more general description. GRI6 
states in part that the classification of goods in the subheadings of a heading shall be ac- 
cording to the terms of those subheadings and any related subheading notes and, by ap- 
propriate substitution of terms, to Rules 1 through 5, on the understanding that only 
subheadings at the same level are comparable 

In this case, the comparison within heading 8708 is between other parts and accessories 
for bodies, in subheading 8708.29.50, HTSUS, and other parts and accessories, other, in 
subheading 8708.99.80, HTSUS. As the adjuster assembly is mounted by screws to the ve- 
hicle’s B pillar, which we understand is part of the vehicle’s body, the provision for other 
parts and accessories for bodies provides the most specific description for the goods. 
Holding: 


Under the authority of GRI 3(a), applied at the subheading level through GRI6, adjuster 


assemblies for automobile safety seat belts, are classifiable in subheading 8708.29.5060, 
HTSUS. 


NY 809031, dated April 20, 1995, is revoked. In accordance with 19 U.S.C. 1625(c), this 
ruling will become effective 60 days after its publication in the CUSTOMS BULLETIN. 
MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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WITHDRAWAL OF PROPOSED MODIFICATION OF CUSTOMS 
RULING LETTER RELATING TO NAFTA ELIGIBILITY OF 
BLANKETS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed modification of ruling let- 
ter relating to the North American Free Trade Agreement (NAFTA) eli- 
gibility of certain blankets. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to modify a ruling letter pertaining to the 
NAFTA eligibility of certain blankets. Notice of the proposed modifica- 
tion was published on May 19, 1999, in the Customs BULLETIN, pursuant 
to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as amended by 
section 623 of Title VI (Customs Modernization), of the North Ameri- 
can Free Trade Agreement Implementation Act (Pub. L. 103-182, 107 
Stat. 2057 (1993)). 


EFFECTIVE DATE: June 23, 1999. 


FOR FURTHER INFORMATION CONTACT: Josephine Baiamonte, 
Office of Regulations and Rulings, Textiles Classification Branch (202) 
927-2394. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), on May 19, 1999, Customs published a notice in the Cus- 
TOMS BULLETIN, Volume 33, Number 20, proposing to modify New York 
Ruling Letter (NY) B82292, issued March 12, 1997, which discussed the 
North American Free Trade Agreement Eligibility of certain blankets. 
No comments were received in response to this notice. Subsequent to 
the publication of that CUSTOMS BULLETIN notice, it came to our atten- 
tion that the initial ruling request did not identify all of the relevant 
facts. Therefore, this notice advises interested parties that as the deter- 
mination in NY B82292 is considered void ab initio, Customs is with- 
drawing its proposal to revoke NY B82292. 


Dated: June 7, 1999. 


JOHN E. ELKINS, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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